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PREFACE. 

This work has been compiled in the belief that there is 
a need for a concise and simply worded text-book which 
will serve as an introduction to the standard authorities. 
Whilst care has been taken to give in a condensed form the 
essential principles of Eoman Law, as they are to be found 
in the texts of Justinian and Gaius^ other information has 
been added which it is hoped will prove of assistance to 
the student, and English parallels have been given in certain 
instances. 

The Authors are indebted to the kindness of Mr. John 
Murray for allowing them to quote several passages from 
Dr. Gordon Campbell's able "Analysis of Austin's Juris- 
prudence," and also to Messrs. Stevens and Haynes, for 
permission to take two lengthy extracts from Snell's " Prin- 
ciples of Equity." 

While trusting that all necessary points have been dealt 
with as fully as is possible in a short treatise, the Authors 
will gladly welcome any suggestions or criticisms. 

D. C. 
Li. H. B. 

1907. 
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INTRODUCTION. 

Space will not permit of a lengthy introduction to Eoman 
Law, or its history ; and therefore the student, who has ample 
leisure, is referred to Muirhead's Boman Law, or the intro- 
ductions to Boman Law supplied by Sandars and Mr. 
Moyle at the commencement of their able treatises on the 
subject. 

There were seven reputed kings of Bome, which was 
supposed to have been founded B.C. 753. These kings were— 

Eomulus, Numa Pompilius, Tullus Hostilius, Ancus 
Martins, Lucius Tarquinius Prisons, Servius Tullius, and 
Tarquinius Superbus. 

The monarchy w£is supposed to have been a limited one, 
the state being governed by the King and the Patricians 
acting in conjunction. The other name of these Patricians 
was the " populus," or people, but there was another factor 
in the state, who were useful from a military point of view, 
but who were debarred at this early period from civic rights. 
This outer circle went by the name of Plebs, and they con- 
sisted of enfranchised slaves, settlers, and their descendants. 
This degraded class, till the reign of Servius Tullius, 
belonged to no tribe, though each person was supposed to be 
the client of some particular Patrician. They could not make 
valid wills ; could not transfer or hold property of any value, 
such as slaves, beasts of burden and draught, lands, and 
houses ; could not have property ceded to them " in jure '* 
(see p. 47) ; could not contract a lawful marriage ; and could 
not hold any state office, or take part in legislation. 

The Patricians were divided into three tribes, called the 
Eamnes, the Titles, and the Luceres. Each tribe contained 
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ten " decuriae " or " gentes," and each decuria or gens an 
uncertain number of families. 

Each head of a family, and perhaps also every Patrician 
male adult, had a right to a vote in the Comitia Curiata, or 
Assembly of the Nobles, or Senate, and, according to Mr. 
Moyle, there was an inner ring of the Comitia Curiata 
composed of three hundred " patresfamiliarum," who were 
more constantly engaged in legislation than the rest who 
had to serve as soldiers. 

Amongst the Senate, and probably amongst the inner 
circle, there were a certain number of men called " Pontifices," 
who, though not ecclesiastics in the modem sense of the 
word, were listened to with marked respect, as they were 
supposed to be generally cognizant with the will of the gods. 
Besides having clients, or free dependants, each " pater- 
familias," or family head, possessed a varying number of 
slaves, who were, as a rule, much attached to him and his, 
were well treated, and were frequently made citizens on 
manumission. 

By way of proving the comfortable position of many 
slaves, Dr. Hunter, in his smaller work, says there was not 
much difference between a son under the control (potestas) 
of his father, a wife under the control (manus) of her husband, 
or his paterfamilias, as the case might be, and a slave. Later 
on, however, the son owed his father reverence, and not 
servile obedience, and the wife was independent of her 
husband. The sons were free as regards public rights, 
and after a certain period, at all events, could hold offices 
in the state (honores) and possessed the "Jus Suflfragii," 
or right of voting, but they could not possess private 
property, make a will, or bring an action at law, and were 
generally subject to their fathers or remoter male paternal 
ancestors. 

Lapse of time in the early Eoman period, as everywhere 
else, produced momentous changes in the financial position 
of families, for we hear that Servius TuUius owed his position 
as king to opulent Plebeians, and therefore felt in honour 
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bound to accord to that class recognition of public, as well as 
of private rights, Le, rights to hold property of certain kinds* 
bring actions, and take part in legislation, etc. This prince 
brought about certain important reforms known as the Servian 
Constitution. 

These reforms are veiled in mystery, and were, according 
to Professor Muirhead, inter alia, as follows : — 

(1.) The Plebeians were to be deemed citizens to a certain 
extent. 

(2.) They were to be allowed to contract marriages by a 
process called " coemptio " (see p. 251). 

(3.) They were to be allowed to have children and wife 
under their power, though Muirhead considers this doubtful. 

(4.) They were to be allowed to make wills " per aes et 
libram " (see p. 268). 

(5.) Citizens who failed to report' themselves when the 
" census " was taken were to lose their property, and, after a 
scourging, to be sold as slaves beyond the Tiber. 

(6.) A debtor could sell himself to a creditor by means 
of a contract "per aes et libram," known as "nexum"; but 
whether this law was originated by Servius, or whether he 
merely added to it, is doubtful. 

(7.) Servius is supposed to have codified the law as to 
" mancipatio." 

(8.) A demarcation was made between pubUc (criminal) 
and private (civil) judicial processes. 

(9.) Perhaps Servius invented the judex, or private 
arbitrator, to settle civil disputes. 

(10.) He may have been the originator of the Centumviral 
Court. 

(11.) He divided Plebs and Plebeians into thirty tribes 
(a number afterwards increased to thirty-five), and he gave 
to these tribes a legislative assembly called the Comitia 
Tributa, which was an arrangement of the people according 
to locality. 

(12.) Some authorities suppose that he invented the 
assembly, wherein Plebeians and Patricians were grouped 
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according to wealth, known as the Comitia Centuriata, but 
this is very doubtful, as Professor Muirhead considers it 
originated during the early Eepublic. 

(13.) Servius may have legalized adoption, but this is 
also doubtful. 

(14.) He regulated the rights of debtors respecting arrest 
under the contract of " nexum." 

These reforms were not of much benefit to the Plebeians 
as a class, for though theoretically they shared in legislation, 
and though we know that they materially helped in the 
establishment of the republic about B.C. 510, yet by the 
ingenious contrivance of the Patricians they were prevented 
from initiating the legal measures they desired, and in 
addition to that they were debarred from entering the ranks 
of the Comitia Curiata,^ which was regarded as the assembly 
beloved of the Gods, and was surrounded by a religious 
" halo." 

When the republic was started, and the " imperium," or 
state-ruling power, was vested in two Consuls, the ofiBice was 
supposed to be open to Plebeians as well as Patricians, but 
somehow or other, till the first revolution of the Plebs 
(A.U.C. 260 ; B.C. 493), Plebeians with one or two exceptions 
never held oflice as Consuls, and, as every law in the Comitia 
had to be introduced by a Consul, they were left out in the 
cold. 

The consequences of the first revolution, commonly known 
as the first secession to the Aventine Mount, B.C. 493, were 
the abolition or adjustment of existing debts, and the establish- 
ment of certain functionaries, who were to be taken from the 
Plebeian ranks, called "Tribunes of the Plebs," and who 
were to be inviolate as regarded their persons; were to 
represent the interests of the Plebs at the bar of the assembly 
of the nobles, and amongst other things to be allowed to 
initiate legislation. 

The measures introduced by these tribunes were known, 

^ Some authorities, e,g. Mommsen and Sandars, think that the Plebs 
were admitted to the Comitia Ouriata, but Niebuhr doubts it. 
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when they finally became law, by the name of Plebiscites. 
This power of initiating legislation appears to have failed 
of success, and in B.C. 451 or thereabouts, in consequence of 
the dangerous frame of mind of the Plebeians, the supreme 
power was vested in ten men composed of an equal number 
of Patricians and Plebeians known as the Decemvirate, 
whose task it was amongst other things to frame a body of 
laws to govern the entire community. 

To these men, detestable as their conduct was in other 
respects, the Boman State owed the Law of the Twelve 
Tables, which, though extremely unsatisfactory as a code, 
especially so far as contracts were concerned, at any rate was 
law after a fashion, and therefore preferable to an utterly 
lawless condition of things. 

This mixed assembly became so unbearable as to bring 
about a revolt of the Plebs, which resulted in the Valerian 
and Horatian Laws, whereby Plebiscites obtained the force 
of laws, provided they were duly confirmed by the Comitia 
Centuriata and the Senate, B.C. 449. 

Four years after this, " connubium," or right of inter- 
marriage with Patricians, was accorded to the Plebs by the 
Lex Canuleia. 

By the Lex Publilia, B.C. 339, Plebiscites were to become 
law subject to the approval of the Senate, the confirmation of 
the Comitia Centuriata being dispensed with ; and by the Lex 
Hortensia, B.C. 287, Plebiscites were to become law without 
any confirmation at all, though the Senate contrived to retain 
a dispensing power to do away with the operation of laws in 
given cases (see Appendix A.). 

From the time of the passing of the Lex Hortensia the 
Plebeians and Patricians became fused in one body, and 
wealth and not nobility was the order of the day, and this 
happy state of things owed its origin mainly to the Canuleian 
and Hortensian Laws. 

In the reign of Tiberius, and perhaps before, "Senatua 
Consulta" took the place of the old Plebiscites, and this 
form of legislation lasted till the time of Hadrian, after 
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which the emperors openly legislated on their own account 
by passing Constitutions. 

The step from Senatus Consulta to Constitutions was 
gradual, the senate being first intimidated by the emperor in 
his capacity of Princeps Senatus. During the empire, at the 
commencement of every reign a law called the " Lex Eegia " 
was passed conferring sovereign power (imperium) on the 
emperor. 

Agencies through w^hich the System of Eoman Law 

w^as developed. 

In early times Eoman Law was customary, and was 
locked in the breasts of the Patricians, who, with sundry 
exceptions in the case of certain allies who at a very early 
period had what was called " recuperatio," were the only 
persons deemed to possess legal rights. 

Until the time of the Decemvirate, or, perhaps, shortly 
before that event, when Cneius Flavins was the means of 
divulging the "legis actiones" to the Plebs, ("Jus Flavi- 
anum,") legal remedies were more or less unknown to that 
body, and it may be said that the Law of the Twelve Tables 
was the first code which concerned the community as a 
whole, as the reforms of Servius are to a great extent a 
matter of pure conjecture. 

Eoman Law would not have produced the efiTect that it 
has done upon Europe had it merely consisted of ancient 
customs, " Leges Curiatae," Plebiscites, Senatus Consulta, and 
constitutions, and it may be said, in a word, that it would 
never have been handed down to posterity, had it not been 
for the subordinate legislation of the praetors, and the 
influence of a body of men known as juris-consults, which 
two sets of circumstances afterwards gave birth to extensive 
and beneficent legislation. 

At a very early period indeed the advance of Eoman 
legions commenced, and some modvs vivendi was necessary 
to establish peaceable relations with those tribes who did 
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not resist the new condition of things. Thus at an early 
period we hear of the Jus Latinum and the Jus Italicum, the 
former giving to individuals of conquered districts in certain 
cases " commercium," and in other cases " connubium." Those 
who had " commercium " could contract with Soman citizens, 
but could not have children under their " potestas," and did 
not possess either the rights of voting or of holding office 
(Jus Suflfragii and Jus Honorum), but they had the power of 
bringing actions before " recuperatores," a body of men who 
adjusted disputes either between foreigner and foreigner, or 
between citizen and foreigner, and who exercised a jurisdic- 
tion outside the " legis actiones," z.«. the forms of procedure 
only available to citizens ; but those who had the privilege 
could make wills, hold property after a fashion, and contract 
with citizens. 

The Jus Italicum was given to divers meritorious town- 
ships, and carried with it certain immunities from taxes 
combined with powers of local self-government. 

After a time citizenship became attainable to the masses, 
for by the combined effects of the Julian Law (a.u.c. 664) 
and the Lex Plautia (a.u.c. 665), all free subjects of the 
republic (freedmen imperfectly manumitted being excepted) 
who dwelt south of the river Po became citizens, and in the 
reign of Caracalla citizenship was accorded to all free-born 
subjects of the Empire, the only Latini after that date being 
imperfectly freed slaves. 

The provinces outside Italy were till Caracalla's reign 
merely annexes of the Empire, governed by Proconsuls. 
They paid tribute to the Boman Fiscus or Treasury, and 
were governed partly by Eoman Law, and partly by their 
own customs according to discretion, though after a time 
many natives of the provinces purchased citizenship at a price. 

Gains divides Eoman Law into two portions, viz. the 
Jus Civile, or law peculiar to the Soman State, and the Jus 
Gentium, or law common to all civilized communities ; and 
Justinian adds a Law of Nature. To understand how these 
two latter elements crept into the Eoman legal system, it 

R.L, h 
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will be necessary to go back to the early history of the 
" imperium " of the Eoman magistrate. 

It is probable that at a very early period the Consuls 
possessed the power of making rules of government, which 
were more or less binding during their tenure of office, but 
consular subordinate legislation has not come down to us. 

We know, however, that about the year 387 a.u.c. the 
political and military duties of the Consuls rendered necessary 
a coadjutor to attend to legal matters, and the magistracy 
held by the "Praetor Urbanus" was accordingly created. 
In process of time this official had in his turn too much to 
do, and another Praetor, called the Praetor Peregrinus, was 
appointed about 512 A.XJ.C. to look after the interests of 
foreigners who flocked in large numbers to Home. 

Under the auspices of a succession of Praetores Peregrini, 

ja vast mass of subsidiary law, based to a considerable extent 

-on foreign customs and known as " Jus Gentium," was, by 

:^radual stages, added to the Eoman system. It was the 

-custom for each Praetor to frame rules, under which he would 

-govern during his period of office, called the "Edictum 

Perpetuum," and, as very many of these rules remained in 

force for generations, they practically, though not in a strict 

sense, became law, and finally, in the reign of Hadrian, the 

jurist Julian compiled a perpetual edict purporting to govern 

all future praetors, and perhaps abolishing their subordinate 

legislative powers. 

Observation of foreign custom was not the only humaniz- 
ing agency of Eoman Law, for had it not been for Greek 
philosophy, that Law would never have formed the basis of 
modern European systems. 

During the later Eepublic, many citizens devoted their 
lives to making a study, not only of Law, but of legal 
principles as they ought to exist, and many of them, even at 
an early period, tried to impregnate the law with Stoic 
notions derived from Greece. 

These men invented the idea of a "jus naturae," or 
law of nature. 
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By nature they, according to Sandars, meant ''the 
universe, and the universe was guided by reason." 

(" Lex est ratio summa insita in natura quae jubet quae 
faciendae sunt prohibetque contraria.") 

In plain words, these early jurists believed in the 
existence in mankind of a conscience, which, as a rule, dis- 
criminated between the right and the wrong, and that the 
precepts of the law should be tempered by natural equity. 

Before Augustus, or perhaps Tiberius, made the position 
of a patented jurist a recognized profession, juris-consults 
were frequently deferred to by praetors, and the arbitrators 
appointed by them under the system of the " formulae." 

After a time, two great schools of -jurists came into 
existence, namely, the Sabinians, so called from Sabinus, a 
disciple of Capito, who adhered with more or less strictness 
to the dogmas of the Civil Law, and the Proculians, deriving 
their name from Prooulus, a disciple of Labeo, who leaned 
more to the dictates of Chrysippus and the other Stoic 
philosophers. 

Sources of Eoman Law. 

The earliest known writer of Eoman Law was probably 
Sextus Papirius, a Pontifex, who lived in the reign of 
Tarquinius IL He is supposed to have been the author 
of a collation of the " Leges Eegiae," or Laws of the Kings, 
and is mentioned by Pomponius. 

The Jus Flavianum before referred to was a copy of 
the " Legis Actiones," a law of procedure peculiar to Eoman 
citizens, said to have been published by Cneius Flavins, a 
protegi of Appius Claudius, one of the Decemvirs. 

Certain fragments have been handed down to us of the Law 
of the Twelve Tables, of which Muirhead gives an excellent 
account in the appendix to his work on Eoman Law, but as 
this is in Latin the following very brief description is given. 

Table I. Summoning of defendant to court. Plaintiff had 
to ask defendant to go before the magistrate, and on his 
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refusal, could take him to court by force. The invalid and 
aged defendant had to* have a conveyance provided. 

Table II. declared the amount that was to be deposited 
in the " actio sacramenti " {post, p. 300), and also the mode 
of convening witnesses to give evidence at trials. 

Table III. Judgment debtors were to go free for thirty 
days. Then if debt remained unpaid, or was not secured in 
a proper manner, the creditor could put the debtoi: in chains 
for sixty days, but had to give him a bare subsistence (1 lb. 
of flour per day). 

Debtor had to be shown to the magistrate periodically to 
prove that he was not dead, and, in order to facilitate his 
friends paying the- debt, it had to be publicly proclaimed on 
three market days. If at the end of the sixty days the debt 
was not satisfied, the creditor might either take the life of the 
debtor, or sell him into slavery beyond the Tiber. When 
there were numerous creditors, the body of the debtor might 
be hacked to pieces. 

Table IV. As to the potestas of the paternal ascendant. 
Power to sell children, and to kill them (jus vitae necisque). 
If a father sold his son three times he lost "potestas." 
Malformed issue to be destroyed, as was the case in Sparta. 

Table T. The functions of the tutor. Women to be 
under the authority of permanent tutors, the "virgines 
vestales " excepted. The agnates or agnate nearest in degree, 
in the event of intestacy of the " pater," were to become 
tutors. 

A man was to be free to alienate his property by will 
under certain limits, "uti legassit ita jus esto." When a 
man died intestate, the heritage was to pass to his "sui 
heredes " (those persons released from " potestas " on his 
death). In default of "sui heredes," the agnates were to 
succeed, the nearest in degree taking first, and when there 
was a failure in agnates, the property was to pass to the 
Gentiles or members of the Gens. 

Table VI. dealt with the law of property. Words spoken 
at the " mancipium," or " nexum," were to have legal force, 
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and when the party liable denied the verbal part of the 
transaction, he Jiad to pay a penalty of double value. That 
one year's quiet enjoyment on a proper title of a moveable 
thing was to give unimpeachable and absolute ownership by 
" usucapion " (see post, p. 69), and that two years' quiet enjoy- 
ment of an immoveable thing was to have the same result. 
That the wife who absented herself for three nights in the 
year was not to be under the "manus" of the husband. 
That usucapion was a privilege to be enjoyed by citizens 
alone. When a vendor sold a thing, the property was not 
to pass tm he was satisfied. 

As to '* mancipatio," see post, p. 252 ; and " cessio in 
jure," see post, p. 263. 

Table VII. Directions as to plots of land, houses, and 
other erections. 

Provisions to meet the cases of trees overlapping 
boundaries. Where there was a controversy as to a 
boundary, the magistrate was to appoint a judex or arbiter. 

Table VIII. Delicts. Persons publishing libellous songs 
and guilty of grave insults were to be capitally punished. 

The Mosaic system of a limb for a limb was to be 
observed. If the bone of a slave was broken, a fine of one 
hundred and fifty " asses " was imposed, whilst a man was 
fined three hundred " asses " for breaking the bone of a free- 
man. Animals with four feet doing damage were to be 
surrendered to the party injured, and arson of buildings 
or crops was to be visited with the death penalty. The 
thief who was caught "flagrante delicto" was, after a 
scourging, surrendered, either as a slave or free bondsman, 
to the person injured; and a slave who stole, was, after 
a scourging, thrown from a rock. Administration of poison, 
and witchcraft were punishable with death. Interest was 
not to exceed one per cent, per month, and the usurer 
charging a higher ratio had to pay fourfold. Perjurers were 
to be thrown from a rock, and the man who declined to 
give evidence of any transaction witnessed was to be pro- 
claimed infamous. 
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IX. The unjust judge who was guilty of bribery or 
corruption was to be capitally punished, and those guilty of 
treason were to suffer death, but appeal was to lie to the 
nation in all criminal cases. 

X. Certain unnecessary expenses relative to funerals 
were forbidden. 

XI. There was to be no right of intermarriage (con- 
nubium) between a Patrician and a Plebeian. 

XII. As to surrenders of sons and slaves, who had 
committed wrongs, to the person injured (noxalis deditio), 
and as to modes of seizure of a debtor's property, where a 
debt had been contracted for sacrificial purposes (pignoris 
capio). 

The writings of Cicero contain valuable incidental in- 
formation as to the state of Boman Law when he lived, and 
the works of Pomponius, Gellius, Sabinus, Marcellus, and 
others were also valuable adjuncts in constructing the 
fabric of Eoman Law. 

The perpetual Edict of Salvius Julianus in the reign of 
Hadrian, which was a statutory codification of Praetors' 
Edicts, has not been preserved, but certain information as ta 
its contents can be gathered from the works of Justinian. 

Probably, at the end of the reign of Diocletian, the 
*' Codex Gregorianus," a private work, was written, and 
though it has not been preserved, our knowledge of what 
this code contained is derived from Alaric's breviary, the 
Consultatio, the Collatio, and the Vatican fragments, and 
about the year 365, or possibly shortly after that date, 
the Codex Hermogenianus was published, containing a 
collection of Imperial Constitutions. 

Both the Gregorian and Hermogenianian Codes received 
the form of law in the reigns of Theodosius and Valentinian. 

** Herr Haenel has edited about seventy of the Constitu- 
tions described in these two codes, but the bulk of their 
contents is lost '* (Muirhead). 

During the reign of Theodosius the celebrated Law of 
Citation was passed (see post, p. 8). 
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A propos of juristic law in general, Hadrian improved 
the condition of the juris-consults by enacting that, where 
they all agreed, the judex, as arbitrator, was to be bound by 
their opinion, but that where they differed he might act as 
he thought best. 

The Writings of the Five Jurists. 

There were five jurists who largely contributed to 
Soman Law, viz. Gains, UlpiaUy Modestinus, Papinian, 
and Faulus, and their dicta are extensively quoted in the 
Pandects of Justinian, though their actual writings, with 
the exception of those of Gains, have not been preserved to 
any extent. 

Gains probably flourished in the reigns of Marcus 
Aurelius and Antoninus Pius. He was believed to have 
been by birth an Asiatic, was not a patented jurist, and 
was a supposed teacher of law, residing in Asia Minor. 

According to his own statement, he was a follower of 
Sabinus, and he is credited with the authorship of the 
"Edictum Provinciale," and also the famous Institutes 
which were extensively copied by the authors of the Insti- 
tutes of Justinian (written for students), and a Com- 
mentary on the Law of the Twelve Tables. Niebuhr 
discovered his Institutes at Verona in 1816. He is also 
supposed to have written commentaries on "Aedilician 
Law," on the " Lex Papia Poppaea," the " Libri Aureorum,"^ 
and other works. An abridgment of the " Institutes of 
Gains " is to be found in the Lex Eomana Visigothorum. 
Papinian was a friend, and in the confidence, of the 
Emperor Severus, in whose reign he was Praetorian Prefect, 
and whom he is supposed to have accompanied to Britain. 
He also acted as preceptor to his sons, Geta and Caracalla, 
and he suffered death in Caracalla's reign, by the orders of 
that Emperor, for his supposed connection with the murder 
of Geta. He wrote the " Book of Questions," the " Book of 
Answers," and the " Book of Definitions." 
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TJlpian, a native of Tyre, was a pupil of Papinian. He 
was murdered in the reign of Severus, and was the author 
of several opinions quoted in Justinian's digest, and certain 
writings known as " Fragmenta Ulpiani," and the " Liber 
Singularum Eegularum." 

Paul was the author of the " Eeceptae Sententiae," and 
an extensive work called the "Ad Edictum." He was one 
of the Praetorian Prefects in the reign of Alexander Severus, 
and is supposed to have been one of Papinian's pupils. 

Modestinus, another of Papinian's pupils, was a member 
of Alexander Severus's Patriciate, the author of "Excusa- 
tionum Liber," and several extracts from his writings are 
quoted in Justinian's Pandects. 

The reign of Justinian was an important epoch in the 
history of Eoman Law. 

This Emperor, whose name was originally Uprauda, is 
supposed to have been bom at Taurisium in Bulgaria, some- 
where about A.D. 482, and was adopted by his relative and 
predecessor, the Emperor Justin, by whom he was admitted 
as joint Emperor. 

On Justin's death in a.d. 527, he became sole Emperor. 
There are differences of opinion as to the character of this 
prince, Sandars describing him as " the insignificant ruler of 
a corrupt court," and " the husband of Theodora," whom he 
calls "a degraded woman." Sandars also says he would 
never have been distinguished but for his generals and his 
jurists, the latter being the real authors of the celebrated 
legal reforms of the reign. 

Muirhead does not depreciate Justinian, but intimates 
that he was a very learned man, and Oman is of the same 
opinion. This author describes him as a serious-minded and 
able man, of whom it was said that he was never young. He 
offended Justin by marrying Theodora, who, whatever her 
faults before marriage, made him an excellent wife, and at 
one period, during a revolution in Constantinople, by her 
brave and wise counsels, saved her husband his throne and 
perhaps his life. 
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In A.D. 528, ten commissioners were appointed to draw 
up a code, founded on that of Theodosius, which received the 
force of law, A.D. 529. 

At the end of this year instructions were given for the 
preparation of the Digests or Pandects, known also as 
" Corpus Juris Civilis," by seventeen commissioners headed 
by Tribonian. This work, which chiefly consisted of 
selections from the writings of the earlier jurists, received 
legal sanction a.d. 533, and consisted of fifty books. 

Excerpts from thirty-nine jurists are to be found in the 
Pandects. In a.d. 533 the Institutes, a work for students, 
was approved by Justinian. A book called the "Fifty 
Decisions" was also published by him to finally clear up 
certain points of doubt raised by the jurists, and this work 
was incorporated in the New Code (Codex Repetitae 
Praelectionis), which received legal force a.d. 534. From 
time to time in later periods of this momentous reign, other 
constitutions known as the Novellae were periodically issued, 
the last publication bearing the date of the year a.d. 564. 

Praetors* Equity. 

The Praetorian equity was composed, according to Austin, 
of the following materials : — 

(1.) " Moral rules prevalent among the people to which 
the Praetors gave force qvA subordinate legislators." 

(2.) " Importations from the * Jus Gentium ' sense of law 
common to all nations." 

Austin further says "that as the Praetor drew largely 
from the ' Jus Gentium,* which was called ' Jus Aequum,' and 
upon rules founded on utility, his system was called 
*Aequitas' or Equity." The substantive law (law as to 
principles) was implicated with procedure. 

[Law relating to procedure and evidence is called by 
authorities on jurisprudence, " adjective law."] 

The Praetor did not give rights unknown to the civil 
law directly, but would give an action to any one claiming 
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such a right. In the same way he would not repeal any exist- 
ing rule, but would protect a defendant who had broken it. 

The actions created by Praetorian Edict were, according to 
Austin, called " utiles actiones," as being given by way of 
analogy to actions given by the " Jus Civile." 

They were, according to the same authority, also called 
"actiones in factum," because the plaintiff stated his facts 
without referring to the law entitling him to relief, as would 
have been done in a civil action. "The Praetors," in the 
opinion of Austin, " made use of legal fictions " — 

(a) Through respect for laws which they virtually 
changed. 

(b) Because they wished to propitiate lovers of the 
ancient. 

The tribunes of the Plebs had a veto over the Praetorian 
Laws. 

Pkaetorian and English Equity contrasted. 

Austin says — 

(1.) Praetorian Equity was exercised by the ordinary 
civil tribunals, whereas (till the Judicature Acts) English 
Equity was not. 

(2.) Praetorian Equity (after a time) was Statute Law, 
whereas English Equity was, for a long time, almost entirely 
Judge-made law (based on Judges' decisions). 

(3.) The subjects dealt with by Praetorian and English 
Equity are different. 

(4.) English Equity followed the law, whereas Praetorian 
Equity ran counter to the law. 

English and Praetorian Equity are alike, according to 
Austin, because 

(a) Both attempted to modify defects in the existing 
legal system. 

(h) Both were unsystematic in form, and were the result 
of gradual innovations.^ 

^ The authors are indebted to Dr. Gordon Campbell's " Analysis of 
Austin," for the above particulars of the Praetor's Equity. 
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Eesults of Christianity. 

Professor Muirhead does not believe it was "Dascent 
Chrigtianity " which caused the introduction of "Natural 
Law " into the Roman system, as he thinks Seneca did quite 
as much in that direction, but he says that the prevalence 
of doctrines based on the "jus naturae" were aided by 
Christianity. 

He sees the traces of Christianity in enactments for the 
benefit of the Church, in the recognition of certain legal acts 
done in the presence of Church officials, viz. marriage. He 
notices that the clergy interfered in matters of guardianship ; 
that marriages with heretics and apostates were forbidden. 
He ascribes to Christianity the repeal of the Lex Papia 
Poppaea, which placed childless persons and bachelors under 
disadvantages, and he also mentions the establishment of a 
Bishop's Court. 

The Advantages of Citizenship in Early Times. 

The territory of the Eoman State was in early days called 
" Ager Eomanus," and nobody but a citizen could own it, as 
its owner had to have " Dominium ex jure Quiritium." 

As before mentioned, slaves, lands, houses, and beasts of 
draught and burden could only be transferred by a ceremony 
called "mancipatio," or an undefended process in a Court of 
Justice, called " in jure cessio," and nobody but a citizen could 
either act as transferor or transferee. 

The CivU Law was not in early times available to non- 
citizens, and therefore the non-citizen could not avail himself 
of " usucapio " to acquire " dominium ex jure Quiritium." 

Usucapion was that process whereby a person, who had 
acquired possession of a thing by some lawful mode of 
acquisition, e.g. purchase, gift, or under a will, etc., could get 
quiritary dominion over it, when he had had uninterrupted 
enjoyment of it for the period fixed by the law. As wills 
had to be made before the Senate, no Plebeian could make 
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one. As marriage was effected by a religious ceremony 
called " Confarreatio," no Plebeian of either sex could marry, 
" confarreatio " being peculiar to the Patricians. 

The right to bring a " legis actio " was a Patrician right. 
It is probable that Servius tried to fuse the two orders, but 
how far and for how long these reforms existed is difficult to 
conjecture. 

There was a contract perhaps at one time peculiar to the 
Patrician called the " nexum " which Dr. Hunter says was 
*'omne quod geritur per aes et libram'* (the ceremony of 
the bronze and balance, see p. 252), but whatever this con- 
tract was, we know that there was a method, whereby a man, 
whether he was a Patrician or a Plebeian, could sell or 
mortgage his body to secure a debt, and this. Professor 
Muirhead thinks, was effected by a " nexum." No one but 
a citizen could have children under his power. 

After the days of Servius Tullius it was difficult to tell 
whether nobility of blood was an absolute essential to 
citizenship, but probably wealth became more or less omni- 
potent at a very early period. 

CoMiTiA Teibuta. 

Some authorities attribute to Servius Tullius the creation 
of this legislative assembly, but Professor Muirhead is of a 
contrary opinion. The formation of the thirty tribes doubtless 
necessitated a tribal assembly in which the whole body of 
the nation whether Patricians or Plebeians could have a vote 
for the purpose of passing laws, for the ultimate approval of 
the Senate, and perhaps of electing certain high officials, but 
all that is really known of the Comitia Tributa is that it was 
a political assembly of the whole nation, ranged according to 
tribes somewhat on the " one man, one vote " principle, that 
it was more easily convened than its sister assembly the 
"Comitia Centuriata," which latter was a mere device for 
granting a useless Constitution, and that, according to the 
Lex Horatia and the Lex Valeria, it was an assembly that 
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could pass plebiscites for the approval of the Comitia 
Centuriata and ultimately of the Comitia Curiata, and that 
after the Lex Publilia, its plebiscites did not require the 
intermediate sanction of the centuries. 

The ancient assembly called the " Concilium Plebis " 
was distinct from the Comitia Tributa (see Appendix B.). 

The Comitia Centuriata. 

This was a legislative assembly of the popidus grouped 
according to wealth. It was a constitution which looked 
well on paper, and was invented for the purpose of satisfying 
the Plebeians on whom it conferred next to no benefits. 

Eecuperatores. 

It was the practice of the Eomans to make treaties with 
certain allied foreigners, and these treaties provided rights of 
action for the subjects of both states. 

The right of recovering at law thus conferred received 
the name of " recuperatio," and the judges who presided at 
the tribunal were called " recuperatores." " Becuperatio " was 
a necessary consequence of " commercium." The number of 
the " recuperatores " varied ; it was generally, however, an odd 
number, sometimes three, sometimes five, and sometimes 
more. 

The recuperatores had to give judgment very quickly 
(ten days), and as the procedure was prompt and decisive, 
this is perhaps the reason why citizens in their disputes with 
one another liked the system of " recuperatio " (see Muir- 
head, p. 212). 

These "recuperatores" were probably, like the judices, 
under the system of the " legis actiones," and the formulary 
system, laymen chosen from a certain list, but what their 
precise qualification was is largely a matter of conjecture. 
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Actions and Courts. 



As to actions and procedure generally we must notice 
three distinct epochs — 

(1.) The period of the "legis actiones." 

(2.) The period of the "formulae," during which the 
Praetor gave legal relief to non-citizens by awarding " utiles 
actiones " and " actiones in factum " where the civil law 
gave no relief. 

(3.) The period of the " extraordinaria judicia." 

Under the formulary system the action was divided into 
two parts, the first part being under the control of the 
Praetor, " when the parties were said to be in jure'' and the 
second part being under the control of the judex, a lay 
arbitrator acting under Praetorian supervision, after which 
stage the parties were stated to be " in judicio." 

When the judex arbitrator had decided the case, the 
Praetor enforced the judgment. 

In the ordinary action the defendant was first invited by 
his adversary to go before the Praetor, and if he refused, force 
could be used to get him there. When he was before the 
Praetor, the plaintiff told his story, and then probably the 
Praetor asked the defendant a few questions. When he 
thought there was a h(ma fide defence, he sent the case 
before a judex, but if he thought nothing of it, he pronounced 
judgment against defendant there and then, and he also 
pronounced judgment when plaintiffs cause of action was 
admitted, or when the ease was purely a matter of law. 

When the Praetor gave judgment without referring the 
case to a judex, he was said to act " extra ordinem." In the 
reign of Diocletian the formulary procedure was abolished 
and a properly constituted professional judge took charge of 
the case from beginning to end, though the judge for the 
early process was not necessarily the trier of the case. 

The formulary action was so called because the Praetor 
gave a formula after a time in writing to the judex giving 
him directions how to act. 
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At a comparatively early period the practice of the 
plaintiff dragging the defendant before the Praetor came to 
an end, and the Praetor summoned or cited the defendant to 
appear before him, and punished him for disobedience. 
What the plaintiff actually did when he wanted to bring an 
action is somewhat uncertain, but he probably had to satisfy 
the Praetor that he had got a prima fade case. 

The Centumviral Court. 

Though it is just possible that Servius may have been 
the founder of the Centumviral Court, there is no definite 
recognition of its existence till the sixth century A.U.C. accord- 
ing to Professor Muirhead. From what can be gathered from 
Cicero, the Centumviral Court of his time took cognizance of 
matters appertaining to Quiritary right including questions 
of " manus " or no manus, the status of a particular individual, 
what property was owned " ex jure Quiritium," cases of rights 
to servitudes (see p. 75), disputes as to heritages of testators 
and intestates. 

In the time of Gains this court appeared only to possess 
jurisdiction as to questions appertaining to heritages. Some 
writers hold that Plebeians could make use of it. 



STUDENT'S GUIDE 

TO 

EOMAN LAW. 

JUSTINIAN. 

BOOK I. 
THE ORIGIN AND AIM OF THE INSTITUTES. 

Justinian writes from Constantinople, and addresses his 
work to law students. 

He says that the compilers of the Institutes were 
Tribonian, master and ex quaestor of the palace, Dorotheus 
and Theophilus, who were legal professors. 

The aim of the work was the collation of fundamental 
or leading legal principles, and it was intended to form an 
introduction to the more extensive work of the Digests. 

Justice and Jurisprudence. 

The work itself is heralded in by two juristic definitions : 

(a) Justice is the perpetual desire to render to every man 
his due. 

(6) Jurisprudence is the knowledge of things human and 
divine, the science of the just and the unjust. 

[Austin disagrees with the above definition because "it 
confounds the dictates of positive morality with those of 
positive law," he himself considering that positive law is the 
only legitimate sphere of jurisprudence.^] 

> Gordon Campbell's ** Analysis of Austin." 
n.L. B 
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There were three maxims of law according to Justinian : 

(a) To live honestly. 

(/3) To hurt nobody. 

(7) To render to every man his due. 

Public and Private Law. 

The study of law is divided into two branches : 

(a) That of public law. 

(6) That of private law ; to which the Institutes mainly 
relate. 

Public law is defined as that law which related to the 
Boman Imperial Government, whilst private law was that 
law which related to the rights and interests of individuals. 

[In the Digests there is another definition of public law^ 
viz. " that law relating to sacred things, the priesthood, and 
magistrates," or, as Sandars puts it, " that law which regulates 
religious worship and civil administration." Austin says 
that public law strictly means " the law of political condi- 
tions, and, as such, ought to be inserted in the law of 
persons. In its vague and less definite meaning," he con- 
tinues, "it embraces the law of political conditions, and 
crimes." ^] 

Of Natueal Law, the Law of Nations, and Civil Law. 

The jus privatum possessed three elements : 

(a) Law of nature (jus naturae). 

(6) Law of nations (jus gentium). 

(0) Jus civile, i.e. the law appertaining to the particular 
community it governs, and, so far as the study of Boman law 
is concerned, the Boman state. 

According to Justinian, the jus naturae was the law 
common to man and animals, e.g. matrimony and the rearing 
of children. 

[Austin, after stating that the above definition was 
derived from Ulpian, says, "The instincts of animals are 

^ Gordon Campbeirs " Analysis of Austin." 
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thereby wrongly confused with laws, and that in addition 
laws are confused with divers motives, which, inter alia, 
cause laws." A motive, in his opinion, is " a wish causing 
or preceding a volition, which, in its turn, signifies a desire 
immediately followed by the bodily movement willed." ^] 

Though Justinian takes Ulpian's definition pro forma 
an intimate study of his work shows that he rightly con- 
sidered the jus naturae to be those rules of law which are 
common to all civilized communities. 

Professor Muirhead does not adopt the above definition of 
jus gentium, for he implies that it was the work of Soman 
magistrates and was traceable to these officials observing and 
adapting foreign legal customs of a useful kind. It was 
therefore " a subsidiary body of law gradually built up to 
meet the wants of a polyglot community such as the Boman 
state became." 

Written and Unwritten Law. 

Eoman law was again divided into written and unwritten 
law. Written law consisted of — 

{a) Leges. 

(&) Plebiscites. 

{c) Senatus Consulta. 

{d) Principum Placita {i,e, constitutions of emperors)* 

(e) Edicts of magistrates. 

(J) Answers of juris-consults. 

A " lex," according to Justinian, was an enactment of the- 
Eoman people (populus), the proposed law being introduced 4 
by a senatorial magistrate like a consul. 

A Plebiscite was an enactment of the Plebs, which was 
proposed by a Plebeian magistrate, e,g, a tribune. 

[The term " populus " had, as we have seen, two distinct 
meanings at two different periods. During the ancient 
period the word meant Patricians, as at one time Plebeians 
had no political power, whilst, at a later epoch, it signified 

* Gordon Campbell's " Analysis of Austin." 
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Patricians and Plebeians assembled together in one legis- 
lative assembly, to wit, the Comitia Centuriata or the Comitia 
Tributa. The terms " lex " and " populiscitum " are, according 
to Sandars, identical.] 

A Senatus Consultum was an enactment which the Senate 
commanded and appointed. 

Justinian tells us that when the Boman state became 
scattered and numerous, it seemed proper and just that the 
Senate should pass laws in lieu of the people. 

After the destruction of the commonwealth, the Emperors, 
till Hadrian's time, ruled, or were supposed to rule, con- 
stitutionally as Principes Senatus, but after that reign they 
overtly legislated as despots. 

Principum Placita, or constitutions, as they are popularly 
called, were, strictly speaking, not constitutions, but mere 
arbitrary commands, and, according to Justinian, it was only 
when these commands were intended to serve as general 
legal precedents that they could be called constitutions. 

[Austin calls mere arbitrary commands private constitu- 
tions, because they only applied to particular individuals, 
and were not meant to be law, and, according to him, they 
were also called " Privilegia." They conferred on a particular 
individual "a particular advantage or a particular punish- 
ment."] 

Public Constitutions were of several kinds — 

{a) Mandata, i.e. manifestations of the Imperial will in 
the shape of orders to officers. 

(6) Epistolae, i.e. letters generally to officials containing 
Imperial orders. 

[Professor Muirhead thinks " that epistolae, like rescripts 
hereinafter mentioned, were orders made in response to 
petitions presented to the Emperor by subjects, and that 
when the answer was on the same paper as the petition, the 
Imperial " fiat " was a rescript, and that when it was contained 
on a separate piece of paper, it was called an " epistola." 

Professor Muirhead does not deny that a general order 
contained in a letter might also be an epistola.] 
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(c) Eescripts, i.e. Orders made by the Emperor in writing. 

[Austin says a rescript was "an order preceding the 
judgment in a lower tribunal, instructing that lower tribunal 
how to decide a given legal matter." ^] 

{d) Decreta. A decretum was an order made on an 
appeal from the decision of a lower court. The term was 
generally applied to a judgment given by the Emperor, or 
the Imperial Court. 

(e) Edictum. A public statute. 

Jus Honorarium. 

Magisterial edicts were styled collectively "jus hono- 
rarium," because this law was formed collectively by officials 
"qui honores gerebant," Le, speaking broadly, who had 
risen to magisterial office. 

The enactments of Curule Aediles and Praetors formed 
the greater part of the jus honorarium, and of this section 
of the jus honorarium^ the praetorian portion was by far the 
most important. 

According to Professor Muirhead, Aedilician law chiefly 
concerned itself with public sales of slaves, and animals 
coming under the denomination of cattle, and horses. " The 
Aediles also supervised markets," qua magistrates.^ 

According to Gains, the Quaestors acted the part of 
Aediles in the provinces (see post, p. 244). 

Austin makes some valuable remarks as to the Praetors. 
He says that, in old times, the Consul was originally a judge, 
but that later on, law not being according to the Consular 
taste, an official, called the " Praetor Urbanus," was appointed 
to relieve them of legal work. 

Later still, the duty of deciding disputes between citizens 
and the foreign allies of Eome, and between one allied 
foreigner and another, became too great for the Praetor 

^ Gordon Campbell's " Analysis of Austin." 

• The Aediles were also, it is believed, public health officers and dealt 
with nuisances. 
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Urbamis, and another Praetor, called the "Praetor Pere- 
grinus," was therefore appointed to deal with these matters, 
and " a body of subsidiary law was thus gradually built up 
by successive edicts, founded on a comparison of various 
systems of law coming under Praetorian cognizance, and 
that such body of law became known as 'jus gentium,' 
and was gradually extended to the provinces." ^ 

Dr. Hunter says, " Edicts of Praetors were of two kinds, 
viz. Edictum Perpetuum, or the code of rules by which the 
new praetor announced he would govern, promulgated at 
commencement of such praetor's year of oflSce ; and Edictum 
Eepentinum, sometimes rendered necessary to meet an 
emergency." 

Of the Edictum Perpetuum, by far the greater portion 
was taken from former edicts (Edictum Tralatitium), the 
lesser portion being the work of the new praetor himself. 

By the Lex Cornelia de Edictis Perpetuis, B.C. 67, when 
once the edict was made, it could not be departed from. 

One of the chief charges brought by Cicero against 
Verres was that the latter departed from his edict (quod 
alitor ut edixerat decrevisset). 

Praetorian edicts were, according to Professor Muirhead, 
posted in the Forum on a white board, called " Album." 

All edicts were subordinate legislation, but in the reign 
of Hadrian, one Salvius Julianus, who is better known as 
Julian, codified them, and from that date all Praetorian 
legislation was probably statute law made by the Emperors. 

Dr. Hunter sums up the result of this legislation as 
follows : — 

(1.) "Aliens were brought within the pale of Roman 
justice." 

(2.) " Contracts were construed according to their intent, 
form being disregarded." 

(3.) " The law of succession was recast, the ties of blood 
being preferred to other ties." 

As to No. (1), it is without doubt the fact that aliens owed 

* Gordon CampbeU's " Analysis of Austin." 
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a great many advantages to the praetor, but Professor Muir- 
head states that the allies of Borne possessed legal rights of 
a sort from a very ancient date, in the shape of ** Actio " or 
" Eecuperatio " (right to recover in a special kind of action, 
and very ancient indeed). 

No foreigner could make use of the " Legis Actiones/' as 
this was the prerogative of the " Civis Bomanus." 

Eesponsa Prudkntum. 

These " Besponsa " were the answers of what Professor 
Mnirhead calls " patented jurists." 

The Judices, to whom the magistrates referred disputes 
during the Commonwealth and during the Empire up to the 
reign of Diocletian, were not lawyers but ordinary laymen, 
who took the advice of certain citizens learned in the law. 

These citizens gradually came to be called Juris- 
consults, but they had no legal "locus standi," till either 
Augustus Caesar, or perhaps his successor, Tiberius Caesar, 
made them a professional class, and attached legal import- 
ance to their opinions. 

Before this period, however, jurists undoubtedly existed, 
for it is mentioned by Muirhead '' that in the sixth century 
after Bome was built, one Scipio Nasica was granted a 
house in the 'Via Sacra,' for the purpose of interviewing 
those who came to consult him on legal points." 

Muirhead also informs us that "during the last two 
centuries of the Commonwealth, patrons prided themselves 
on possessing a large number of clients to whom they gave 
advice." 

The Imperial inventor of the patented jurist does not, 
according to Professor Muirhead, appear to have taken into 
consideration the probability of divei-gent opinions from two . 
or more of such persons, and it was not till Hadrian's time 
that matters were made less complex by a constitution, 
providing that on occasions such as this, the "judex" should 
be guided by his own discretion. 
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Professor Muirhead also says " that, as the ^patented 
jurists at any particular time were by no means numerous, 
it was quite feasible for the lay judge to take the opinion 
of the lot. Where they were all agreed as to the legal 
aspect of the particular case, the judex was bound, otherwise 
he might please himself by adopting the opinion he con- 
sidered the best." 

In the reign of Theodosius, an important constitution, 
called " The Law of Citation," was passed, which was to the 
following effect : — 

Legal validity of a modified kind was to be accorded to 
the writings of Papinian, Paul, Grains, Ulpian, and Modes- 
tinus, and though Gains never had the *' Jus Eespondendi," 
he was to rank equally with the other four jurists. 

Judicial notice was moreover to be taken of legal 
principles laid down by several writers, comprising, intei' 
alios, Scaevola, Sabinus, Marcellus, and Julian, quoted by 
the five jurists above mentioned, but where a writer was very 
ancient, the actual text must be carefully verified. 

Where the opinions of jurists differed, the largest number 
on any one side was to be the guide, but, where the opinions 
were equally divided, the judge had to lean to the side ou 
which Papinian was. 

Where, again, the opinions were equally divided, but the 
judge was not bound to lean to Papinian's side, he might 
please himself as to which side he would take. 

Though Papinian was the greatest of all the jurists, liis 
advice was to be rejected where there were two jurists against 
him. 

The judge, in diagnosing Papinian's ruling, was not to 
take into account comments on his work made by either 
Ulpian or Paul. 

Paul's sententiae were, according to Professor Muirhead, 
to be authoritative for the purpose of the Law of Citation. 

The fact of such a law as the above being necessary is 
ascribed by Professor Muirhead to the '* limited number of 
jurists " during the reign of Theodosius. 
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Unwritten Law. 



Unwritten Law, Justinian tells us, is that law which 
custom has established, because old customs, being sanctioned 
by the consent of those who adopt them, are like laws. 

[Austin continues that the bulk of a nation cannot 
consent to laws, as they include women, children, very old 
people, etc. 

He therefore condemns Justinian's definition of cus- 
tomary law. He says, customs do not become law till a 
judge has adopted them, but sometimes a judgment may be 
retrospective.] 

Justinian states that written law is that law which has 
been reduced to writing at its commencement, whereas 
unwritten law has not; and that the division appears to 
have originated in the customs of the two States of Athens 
and Sparta ; the Athenians recording their laws in writing, 
whilst the Spartans committed them to memory. 

[According to Austin, written law is that law which is 
actually made by the Sovereign power, whilst unwritten is 
not so made, but nevertheless owes its existence as law to 
the Sovereign power. 

He further says that " the written laws of Eome were the 
L^es, Plebiscites, and Senatus Consulta of the Republic, 
and the Imperial Constitutions.^ 

" The Praetorian Law after the codification of the edicts 
by Julian, called Edictum Perpetuum, might have had legal 
force, but how far the Constitutions of one emperor remained 
law for his successors is doubtful"] 

Contents of Institutes. 

Justinian's Institutes are in four books, the first book 
relating to the Law of Persons ; the second, to the Law of 
Things, including the Law of Testamentary Succession. 

The third book deals with Intestate Succession, and 

* Gordon OampbeU's " Analysis of Austin." 
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certain modes of acquiring res universitatis, i.e. a group of 
things viewed as one thing {e.g, a heritage), and contractual 
and quasi contractual obligations, whilst the fourth book 
concerns itself with Delicts, Quasi Delicts, and Actions. At 
the end of the fourth book are inserted a few definitions of 

crimes, with their respective punishments. 

« 

Law of Persons. 

A person in the strict sense of the word is a human 
being, but in most legal systems the term denotes something 
else, namely, a possessor of rights and liabilities (either 
natural or fictitious), or, in other words, the subject of rights 
and duties. 

In Bome a slave was a person, for though his rights 
were very limited, and at an early epoch non-existent, he 
was subject to criminal obligations. 

Persons both in Eoman and English law were either 
actual or fictitious. Actual persons are human beings, and 
fictitious persons are, according to Austin, of three kinds, 
viz.: — 

(1.) " Collections or aggregates of physical persons." ^ 

(2.) " Things in the ordinary sense such as the Praedium 
Dominans or Praedium Serviens " * (see joos^, p. 75 et seq.). 

(3.) " Collections or aggregates of rights and duties, e.g, 
the Hereditas Jacens," i.e. the heritage not entered upon 
by the heir.® 

Austin tells us that the Law of Persons is that part of 
the law which relates to status or condition. 

By " status," he means " the rights or duties, the capacities 
or incapacities, with which a person is clothed." 

"The modem civilians," according to Austin, confused 
the term " status " with another term, viz. " caput," which 
was not applicable to slaves, but only to freemen endowed 
with the rights and duties of freemen. 

» Gordon Campbell's " Analysis of Austin." 
« Ibid. » Ibid, 
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Slaves. 

All men, according tx) Justinian, were either free or 
slaves, freedom denoting the natural power a man possesses 
of doing what he chooses, unless prevented by force or law. 

[During various epochs we meet with sundry classes, 
who, though not slaves, were yet not free, e.g. — 

(1.) The Mancipium, non-existent in the reign of Justinian, 
who was said to be "servi loco," and yet could bring an 
action for certain civil wrongs. 

(2.) The freedman, who could be reduced to slavery for 
ingratitude. 

(3.) The colonus or serf who was adscriptus glebae, and 
a kind of privileged slave (see post, p. 83). 

(4.) The free bondsman of early times alluded to by 
Moirhead. 

(5.) The manumitted slave let out to a usufructuary, or 
perhaps on lease, who was a slave during the usufruct or 
lease.^] 

Soman slaves were even before the days of civilization 
humanely treated, being as Dr. Hunter says, " frequently of 
the same race and colour as their masters," and various laws 
were passed to safeguard their interests from time to time. 

In B.C. 82 the killing of the slave of another was made 
homicide by the Lex Julia de Sicariis. The Lex Petronia 
(early empire) forbade the exposure of a slave to wild beasts 
without the sanction of a magistrate. 

In A.D. 41 Claudius Geasar forbade masters killing 
slaves who were too old to work. Hadrian forbade slave- 
killing without a magistrate's permission, and Antoninus 
Pius made it murder under any circumstances whatever to 
kill a slave, and made a law that slaves cruelly treated or 
degraded should be sold to new masters. 

Constantino and Justinian allowed moderate whipping, 
and we read later on that the mere cuffing of a slave was 

^ The law on this point is somewhat doubtful. 
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not always a cause of action for "injuria" (insult) at the 
suit of the master. 

A slave had, strictly speaking, no property, but custom 
recognized a quasi right to what was called "peculium," 
and many instances are recorded of slaves purchasing their 
liberty. 

(As to Coloni, see post, p. 83.) 

[As regards England, slavery was for a long time a per- 
mitted institution, but in the reign of James I. the judges in 
the case of Pigg v, Caley pronounced it obsolete. 

It was not till the nineteenth century that slavery was 
abolished in the English Colonies. In Somerset's case it 
was held that a colonial slave, who landed in England ipso 
facto ^ became free, but in the case of the " Girl Grace " 
it was held that where a slave voluntarily accompanied her 
mistress from England to the land where she had been a 
slave, she became a slave again. 

A slave escaping to a British ship becomes free. 

A contract by one man to serve another for life has 
comparatively recently been held good. 

Englishmen are not allowed to keep slaves abroad, or to 
be engaged in slave trading.] 

Justinian defines slavery as an institutioi;i of the law of 
nations, whereby contrary to nature's law one man becomes 
another's property. 

He further tells us that slaves were called " servi " 
because captives in war were " preserved " from death. He 
also gives them the name of " mancipia " because they were 
captured by the hand in war. 

Slaves were either — 

(1.) Bom slaves. 

(2.) Freedmen reduced to slavery for ingratitude to 
patrons. 

(3.) Freemen reduced to slavery by Civil Law, as where 
a man over twenty permitted himself to be sold in order to 
participate in the price. 

[This is an illustration of the English doctrine of 
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" estoppel," which means that where a man by a writing, by 
words, or even by conduct, leads another to suppose that a 
given state of things exists, he will not be permitted at any 
future time to deny the existence of such state of things to 
a person whom his action prejudices.] 

Of Free Persons. 

Free persons were either — 

(1.) Freeborn (ingenui). 

(2.) Freedmen (libertini). 

[When you spoke of a freedman generally as belonging to 
a class you said he was a " libertinus " ; but if you identified 
him as in a way the property of the manumittor, or his suc- 
cessor in title (patronus), you said he was the " libertus " of 
that individual.] 

All persons were freebom (ingenui) who when bom were 
free, whether the mother was free or a slave at the time of 
conception. 

A child was freeborn, though the mother at the time of 
birth was a slave, provided that she had been free at any 
time between conception and birth. 

A curious case is reported in the " Digests," where a testator 
directs by will that a particular woman is to be free on her 
having a child. It was held that fact of the birth of the child 
makes the woman free and the child free also. 

Where a freebom man was mistaken for a slave, and was 
afterwards made free by a judicial order, he was freebom 
(ingenuus), and not a freedman, and he owed no duties to 
his patron, for manumission could not affect rights of birth. 

Manumission. 

" Libertini " were those persons as a class, who were freed 
from lawful slavery ; and Justinian tells us that, according 
to the " Jus Gentium," there were three classes of men, viz. 
freedmen, freemen, and slaves. 
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According to the old law civil manumission (Legitima 
Manumissio) could only be effected in three ways — 

(1.) Vindicta (by the rod) ; see Gains, post, p. 245. 

(2.) Censu, or enrolment of slave's name in the quin- 
quennial census. 

(3.) Testamento (by will). 

Justinian states that in his time freedom could be 
conferred — 

(1.) In the face of the Church. 

(2.) Vindicta. 

(3.) Before one's friends. 

(4.) By letter. 

(5.) By testament or any other ^direct expression of a 
man's last wish. 

(6.) By other ways sanctioned by Imperial constitutions. 

Before Justinian's time, if the master had not quiritary 
ownership, and the manumission was not in accord with civil 
law, i.e. Vindicta, Censu, or Testamento, the person freed 
only became a " Latinus," and not a citizen ; and though, as 
a Latinus, he had personal freedom during life, his property 
(but not his children) devolved on his master at death. 

Justinian enacted that all manumitted persons should 
on enfranchisement become citizens, and did away with the 
necessity for quiritary ownership. 

Justinian tells us of the "Dediticii," another class of 
freedmen, in outline ; but the reader is referred to the epitome 
of Gains {post, p. 244) for a fuller description both of Latini 
and Dediticii. 

All manumissions in defraud of creditors were void by 
Justinian's law, and the Lex Aelia Sentia, except — 

(1.) Where an insolvent master made a slave necessary 
heir so that his goods should be sold in the slave's name. 

(2.) Where the act of manumission was not done with 
intent to defraud creditors. 

Again, the value of a slave might be so great that a master 
by manumitting him could die insolvent, and such manu- 
mission was therefore fraudulent and void. 
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If a slave was made heir by will, an express gift of freedom 
was unnecessary in Justinian's time. 

Under the Lex Aelia Sentia a master under twenty could 
not manumit unless — 

(1.) The manumission was effected "vindicta." 

(2.) The council in addition approved such manumission 
on the following legitimate grounds, inter alia, that — 

(a) Slave was father or mother of master. 

(6) Son or daughter. 

(c) Brother or sister. 

(d) Nurse. 

(e) Foster father. 

(/) Foster brother or sister. 

(g) The slave was desired by manumittor as procurator, 
and was over seventeen years of age. 

(h) Was a female, whom manumittor wanted to marry, 
provided that the marriage took place within six months, 
nnless prevented by some lawful cause. 

(i) Teacher or governor. 

Sandars says that slave had to be thirty years old under 
the joint effect of the Lex Aelia Sentia and the Lex Junia 
Norbana. 

Justinian reduced the age of the master from twenty to 
seventeen, as to manumission by wHl,^ and in one of his 
Novels permits manumission by will to be effected by minors 
of testamentary capacity. This law rendered manumission 
by will possible by all males over fourteen and females over 
twelve. 

It is difficult to understand how a master could have a 
lot of slave relations ; but it was sometimes the practice of 
testators to make young slaves their heirs. 

Justinian tells us that the Lex Furia Caninia restricted 
the number of slaves to be manumitted by testament ; but 
he also says he abrogated this law. 

When once an order had been made by the Concilium, 

^ According to a high authority, the slave could not be manumitted if 
under thirty by Justinian's law. 
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it was irrevocable. (As to constitution of this court, see 
p. 245.) 

The Family. 

The Boman family was like the French family of the 
present day — of an artificial character, adoption being 
recognized. 

The children, both natural and adopted, were originally 
under the power (potestas) of the ascendant, who was, in 
the case of natural children, the most remote surviving 
male paternal ancestor, and such ancestor had the control of 
all descendants through males "in infinitum" during his 
life, provided that no emancipation from paternal power 
intervened. 

To get paternal power, " patria potestas," a man had to 
be lawfully married, or else his children had to be legitimated. 

There was also patria potestas arising from adoptio plena, 
and arrogation in Justinian's time. 

Marriage was formerly originated in three ways, viz, — 

(1.) Confarreatio or Farreo (a heathen patrician cere- 
mony ; see post, p. 250). 

(2.) Coemptio (see^os^, p. 251). 

(3.) Usus, i.e. taking a woman to live with you as your 
wife without a ceremony. 

A lawful marriage was called " Justae Nuptiae," to which 
were attached the following requisites : — 

(1.) Age (fourteen for a man ; twelve for a woman). 

(2.) Consent of patres (if any) on both sides. 

(3.) Connubium (right of intermarriage). In Justinian's 
time you could marry into any family where the other party 
to the marriage was a subject of the Emperor. 

(4.) That the parties should not be within certain prohibited 
•degrees of relationship. 

(5.) That the marriage should not be forbidden on other 
legal grounds (see p. 18). 

In the reign of Justinian marriage was generally con- 
tracted by a Church ceremony in the presence of witnesses. 
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and, though usus may have existed, as it does to this day in 
Scotland, Confarreatio and Coemptio were obsolete. 

Children not bom in lawful wedlock could be brought 
under the power of a paterfamilias, where a marriage was 
not within the proper degrees, or was otherwise illegal. 
These morganatic marriages were curable by legitimation. 
This legitimation was of three kinds, viz. — 

(1.) By subsequently marrying the mother (Law of Con- 
stantine). 

(2.) By oblation to the curia, or placing child's name on 
roll of those liable to curial taxation. 

(3.) By Imperial rescript — a mode resorted to where either 
parent was dead. 

If a man, who was "sui juris," or not under paternal 
control, was living in lawful wedlock, or legitimation had 
taken place, the child bom to him was in his power, and so 
was the child bom to his son in like lawful wedlock, and 
so on ; but the child of a man's daughter was in the power 
either of its own father, or the paternal grandfather, or more 
remote ascendant of the husband. 

Marriage was defined by Justinian as a joining together 
of a man and a woman involving a mode of life in which 
they were insepsurable. 

Though in the time of the Institutes the tie could be 
dissolved probably with comparative ease, Justinian inclined 
even then to the idea that to dissolve a marriage was contrary 
to Divine law ; and the reader will not be surprised to hear 
that in one of his Novels he ordained that where there was 
a divorce, both parties should enter convents, an ordinance 
which his successor repealed, 

A man or woman not under " potestas '* could marry on 
attaining puberty, but those who were not " sui juris " had 
to obtain the consent of the paterfamilias previously, what- 
ever their ages, unless such paterfamilias was . a lunatic. 
Persons, who stood in the relationship of ascendant • and 
descendant to each other could not intermarry, whether such 
relationship was natural or artificial by adoption, and where 

R.L. c 
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the relationship was natmal, the maniage was both inGestuons 
and ernninaL 

[In Eng^Umd, manying a peison with whom mamage is 
prohibited (vide Prayer-book) is the crime of incest, and an 
ecclesiastical offence like fornication, adultery, and other 
deadly sin a Chnrch court can punish.] 

Brothers and sisters by blood or adoption could not 
intennany ; but, in the latter case, the union was permitted, 
provided that the tie was dissolTcd by an emancipation of 
either party previously. 

Uncles could not marry their natural nieces, or great- 
nieces, but they could many adopted relations of this kind. 

[In England adoption is of very secondary importance.] 

A man could marry his first cousin owing to a constitu- 
tion of Arcadius and Honorius, who lived after the time of 

Gains. 

The following marriages were inter alia illegal : — 

(1.) Paternal or maternal aunt. 

(2.) Wife's daughter. 

^3.) Son's widow. 

-(4.) Mother-in-law. 

-(5.) Step-mother. 

-{6.) Daughter of divorced wife. 

^7.) Son's betrothed. 

^8.) Son of late husband. 

Justinian lays it down as law that no man can have more 
than one wife at the same time. 

Sponsalia or betrothal, according to Sandars, were " mutual 
promises to marry, but were not of an indissoluble character." 
Consent of "patres" on both sides was a necessary pre- 
liminary, and the couple must be over seven. 

"Where there was *arra,* or earnest money, or other 
commodity given to make the promise binding, this was 
forfeited " on the breaking off of the betrothaL 

[In England breach of promise to many constitutes a 
ground of action for damages, but is no impediment to 
marrying another person.] 
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The union of slaves (contubemium) was not a legal 
marriage, but slaves had to respect natural ties, and this rule 
prevailed after manumission. 

Any breach of the above regulations was an incestuous 
comiection carrying with it no rights to property, and the 
oflfspring were bastards who had no claims on their father. 

These marriages within prohibited degrees could not be 
cured by legitimation. 

[In England a child not bom in lawful wedlock is a 
bastard, is "filius nuUius," and can have no relations but 
those of his own body. He consequently cannot succeed to 
the property of his father. A father, and also a mother, may 
be ordered to pay five shillings per week for the support of 
a bastard child till he is sixteen.] 

Justinian mentions certain other restraints on marriage 
which, though not " mala in se," were nevertheless prohibited 
by law. 

He says that formerly marriages between Patricians and 
Plebeians were illegal by the Twelve Tables Law, and that 
an ingenuus could not marry a freed woman or vice versa by 
the Lex Papia Poppaea. 

Constantino prohibited marriages between persons of 
rank and women of low degree. (This law was repealed by 
Justinian, who was himself guilty of the offence.) 

A ward could not marry her guardian, if she was less 
than twenty-six years of age, unless she was betrothed to 
him by her pater (Sandars). 

During his period of office a provincial governor was 
unable to marry a native. An adulteress after divorce could 
not marry any of her paramours, nor could a seducer, or one 
guilty of rape, intermarry with his victim. 

Provided that a person was not within the prohibited 
degrees, add had right of intermarriage (connubium) with 
any given woman, an illicit connection between him and 
that woman could be cured by legitimation. 
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Divorce. 

The law of Divorce differed at various epochs. 

Eomulus the first King of Eome, according to Professor 
Muirhead, is reported to have enacted that the man who 
divorced his wife, except for adultery and one or two other 
offences, should forfeit half his property to the wife and half 
to the goddess Ceres ; and that he who sold his wife should 
he consigned to the nether gods. 

According to Cicero, getting rid of a wife could be effected 
by turning her out of one's house, but Muirhead rejects this 
view on the ground that where a marriage resulted from 
Confarreatio, it was only dissolvable by Diffarreatio, and 
again, where it arose from Coemptio, divorce could only be 
effected by Eemancipatio. 

Professor Muirhead thinks that Cicero was referring " to 
a marriage of an inferior kind." 

Professor Muirhead also informs us that in his opinion 
divorce during the Commonwealth did not frequently occur, 
and could not take place unless the entire matter was 
thrashed out by the family council, of which the pater- 
familias was "judex domesticus" and that in cases where 
a divorce came about without the leave of this council, the 
censors could take the matter up and punish. According to 
the same authority, the latter portion of the Commonwealth, 
and the period of early Emperors, witnessed a decline in 
morality, as divorces became matters of constant occurrence. 

The Maenian Law, providing merely for an adjustment of 
money matters on a divorce taking place, and which super- 
seded the old family council, which distinguished between 
right and wrong, had a pernicious effect on conjugal behaviour. 

Divorce, even in the time of Justinian, could take place 
by mutual consent, and Hunter tells us that where one of 
parties was guilty of adultery, the innocent could get a 
divorce with custody of children, but that where the dissolu- 
tion of the marriage resulted from mutual consent, the father 
could claim the boys, and the mother the girls. 
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Within a fixed period after a divorce, the parties could 
marry again (repealed by Justinian and forbidden by the 
Canon Law of the Boman Catholic Church), but the 
remarriage of divorced persons was, according to Sandars, 
curtailed by Theodosius. 

In England a husband to get a divorce " a vinculo matri- 
monii" must at least prove adultery by his wife on good 
circumstantial evidence, but a woman to get a divorce 
" a vinculo matrimonii " must not only prove adultery by 
similar evidence, but also cruelty, or desertion without 
reasonable cause for two years, or some other wrong specified 
in the Divorce Act of 1857. She can, however, get a judicial 
separation for adultery alone. 

Condoning acts of adultery, conniving at same, or obtain- 
ing a divorce by collusion are effectual bars to a suit for 
divorce, and not only this, but a certain high of&cial (the 
King's Proctor) can intervene and prevent a decree for 
divorce being made absolute, where to allow a divorce would 
be wicked and scandalous. 

Divorce by mutual consent is not recognized in English 
Law. On a divorce taking place, or even a judicial separa- 
tion, the Court can make orders respecting money matters 
after the analogy of the Maenian Law, and also respecting 
custody of children. 

Magistrates are now empowered to order judicial separa- 
tion in certain cases. 

Before 1857 judicial separations only could be decreed by 
a Church court, and an Act of Parliament was necessary for 
a divorce " a vinculo." 

The French are very lavish as to granting divorces, e.g, 
insult by a wife. 

Parent and Child. 

The power of the ancestor over his child varied much at 
different periods. 

Until the Lex Pompeia de Parricidiis (see p. 238), a pater- 
familias could kill a descendant under his power; but this 
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law did not prevent a father killing his son, though the 
grandfather and other patresfamilias could not. 

According to Professor Muirhead, a father was prohibited 
by customary law, not only from killing his son in ancient 
times, but he was also prevented from subjecting him to ill- 
treatment. 

If he wished to severely punish a child or to kill such 
child, he had to get the family council convened, just as if 
he wanted to divorce his wife, and though he was the presid- 
ing judge (judex domesticus), he had to act judicially, and 
not arbitrarily. It is believed he had to take evidence on 
both sides. 

Poste tells us that Hadrian was credited with order- 
ing a citizen into banishment for murdering a son guilty of 
adultery, and he further says that Constantino ordained 
that all fathers who murdered their offspring should be 
deemed parricides, and punished accordingly. 

He further says that, by an ordinance of the Emperor 
Trajan, a son, who could successfully prove ill-treatment at 
the hands of the paterfamilias, could get an emancipation 
from his " potestas." 

According to the same authority, Justinian legislated 
against the exposure of very young children. 

Under the Law of the Twelve Tables he who sold or 
pawned a child three times lost power over that child, and 
Diocletian forbade such conduct under all circumstances. 

Justinian is reported to have relaxed the law of Diocle- 
tian so far as sale was concerned, in cases where parents 
were in straitened circumstances, but he refused to 
countenance pledging of children under any circumstances 
whatever.^ 

Property of Children. 

Originally all money coming to a child by any means 
whatever belonged to the paterfamilias, who was the 

^ It was only in the case of young children probably that sale was 
allowed. 
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paymaster of the family, but at a later period " castrense 
peculium," or military pay and prize money, belonged to 
the son independently of the father. 

At a later period still " peculium quasi-castrense,'' i.e. 
civil service or ecclesiastical pay, belonged to the son. 

Justinian enacted that where money came to the son 
from any other source than his father (peculium adventitium) 
such money should go to the father as usufructuary for his 
life, but that after his death his son should have the 
same. 

The effect of one of Justinian's Novels was to make the^ 
son absolute owner of all property save " peculium profecti- 
tium," or property accruing through the father, so that he 
could alienate the same either in his lifetime or by his last 
wilL 

In the time of the Novels furthermore, where a man left 
issue living, his father had no claim as against them on an 
intestacy. 

A right to moderately chastise a son survived after the 
Novels, and also the right of pupillary substitution, accord- 
ing to Professor Muirhead. 

The son, furthermore, could not please himself as to- 
choosing a wife, but under the Novels, where a father- 
capriciously refused consent to a marriage, the magistrate 
could sanction the same. 

In fact, the father, at the time of the Novels, was 
practically in the same position of authority as the French 
;pere defamille is at the present day. 

Adoption. 

Dr. Hunter says " that adoption was the earliest approach 
to will-making, it being all- important that a childless person 
should leave behind a representative to perform the expiatory 
sacrifices after his death." 

It is not, therefore, surprising that an ancient system like 
that of Eome should make a striking feature of adoption. 
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Justinian tells us that not only were natural children 
originally in a man's power, but adopted children also. 

[Adoption still exists in France as a source of parental 
power.] 

Adoption in Justinian's time took place in two ways — 

(1.) By Imperial rescript empowering the adoption of a 
person suijuris,ajid generally known as Arrogation(adrogatio), 
which carried with it " potestas." 

(2.) By the authority of the magistrate, who authorized 
the adoption of both males and females, which did not, except 
in the instances hereinafter mentioned, confer "potestas," 
owing to a law made by him. 

One person could adopt another as a son, a grandson^ or 
a great-grandson. 

By a law of Justinian, where a person under " potestas " 
was adopted, the power of the natural father was not deter- 
mined, but still remained^ though the adopted son had the 
contingent advantage of succeeding to his adoptive father, 
and of obtaining a child's (or sometimes grandchild's or great- 
grandchild's) portion on an intestacy. 

In the two following cases ordinary adoption carried 
with it " potestas," viz. where a child was given in adoption 
by his father to : — 

(1.) Maternal grandfather. 

(2.) Paternal grandfather, in a case where the father had 
been emancipated before conception of grandson. 

This adoption was called "plena," and adoption not 
creating potestas was called " minus plena." 

Where a child was conceived after emancipation of his 
father, he was as a stranger to his grandfather, and not under 
his power. 

Arrogation. — A person could be arrogated whether he 
was above or below the age of puberty, but where he was 
below that age (fourteen years in Justinian's time), inquiry 
was made into the circumstances of the case, the following 
points being carefully weighed : — 

(1.) Themotiveof the arrogator inasking for the arrogation. 
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(2.) The expediency of the arrogatioD, so far as the young 
person was concerned. 

(3.) Did the child lose caste or not by changing his family ? 
(Formerly were, or were not, the " sacra " of the family lost ?) 

(4.) Did the importation of a new relative into arrogator's 
family injure his natural, or possibly his already adopted, 
children? 

(5.) The precautions (if any) necessary to protect the 
property of the young person. 

The relationship of the arrogated and his new father were 
as follows: — 

(1.) If the infant died under puberty, the property went 
back to his relations. 

(2.) If arrogator emancipated him without reasonable and 
proper cause, he (arrogator) had to hand back child's property ; 
and where arrogator at his death disinherited arrogated son 
without due cause, arrogator's heir had to present the child 
with one-fourth of his (arrogator's) property (quartaAntonina). 

(3.) If the infant was emancipated before puberty for good 
and valid reasons, he got back his property, but nothing more. 

(4) If on attaining puberty infant could show that the 
arrogation was in any way harmful to his interests, he 
could have it rescinded. 

(5.) Arrogator had to give security as to returning of the 
property before an official, called a tabellarius. 

The law as to arrogation of the impubes was the work of 
Antoninus Pius. 

In the time of Justinian, arrogation involved forfeiture of 
aU right of succession, qua son to one's natural father, but 
succession to that father on an intestacy as a cognate or 
relative by blood, in a certain order of succession, was per- 
mitted. 

Ordinary adoption, according to Justinian, imitated 
nature in two ways, viz. — 

(1.) Adopter had to be the elder by eighteen years. 

(2.) An eunuch could not adopt, though an impotent 
person could. 
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Though a man could adopt another man as a grandchild, 
he could not adopt a grandchild, where he had a son living 
and under his " potestas," because he had no right to give 
that son a child to provide for against that son's wishes. 

Both arrogator and adopter could give the adopted son in 
adoption to a third person. 

Where a paterfamilias was himself arrogated by rescript, 
not 'Only he, but also his children, passed into arrogator's 
power. 

Formerly wives in manu of the arrogated, and perhaps 
daughters-in-law in old times, passed into arrogator's power, 
but in Justinian's reign manus might be said not to exist, 
as marriages were then solemnized by a ceremony in church, 
a certificate of the solemnization of which was attested by 
three clerical witnesses. Marriage by usus may have 
existed, which might involve manus by usucapion (see post^ 
p. 250), but it probably gave no rights to husband. 

In Gaius's time even manus was obsolete, for he tells us 
that the wife of the Flamen dialis (priest of Jupiter) had to 
marry by confarreatio, but that in other cases it was not 
usual. 

It is curious to note that this priest, like a priest of 
the Greek Church, could not marry twice, and that after his 
wife's death he lost his preferment, like the Greek priest of 
the present day does. 

Justinian tells us that persons could adopt slaves as well 
as freedmen and ingenui, and that the approved method of 
adopting a slave was to execute a deed giving to such slave 
the title of son, but the slave remained a libertus, and was 
subject to the rights of the patron, and could not succeed as 
a son to his adoptive father. 

[Adoption per se has no place in English Law, but where 
a father has acquiesced in a stranger exercising paternal 
privileges, such stranger may acquire certain rights as to 
custody, maintenance, and education. 

Unless an English adopter is a Court-appointed guardian, 
he cannot insist on his adopted son obeying him, though 
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wholesome and moderate corporeal chastisement would 
probably not be considered as an assault from one. in loco 
parentis. 

English Courts of Equity have long considered the 
person who places himself in loco parentis to another in 
a peculiar light, and the equitable doctrines of advance- 
ment and satisfaction apply to gifts from such persons to 
their protSgea. By adoption the child, however, has no right 
of succession, being, unlike the French adopted child, only 
a stranger in blood, but he may, where there are no 
natural children, take under a gift to children in certain 
cases. 

Again, by the act of taking charge of a child, the adopter 
may incur criminal obligations as to such child in the event 
of death, injury, or ill-treatment. 

Again, where a child is taken in hand by an adopter, 
equity will, in many cases, appoint him guardian to the 
child, thus giving him paternal rights over it, and a father 
may also confer these rights over natural children by will or 
codicil, subject, however, to certain statutory powers of the 
mother, which powers are under the control of the Court. 

The English father is a child's natural guardian till he 
attains twenty-one years of age at common law, but the 
trend of recent legislation is to give the mother concurrent 
modified powers. 

A guardian can control a child's movements till twenty- 
one, and he occupies the place of the father.] 

Women could not adopt by £oman Law, neither could 
they be arrogated, according to Sandars ; but a custom crept 
in for Emperors to accord to women, who had lost their 
children, the privileges of adopting, but adoption by females 
only gave the adopted a mother to whom he could succeed. 

No " potestas " was acquired by such an adoption, though 

perhaps these concessions paved the way for the maternal 

power after the father's death now existing on the Continent, 

and which extends to adopted as well as natural children. 

According to the Code a patron could not adopt his 



28 STUDENT'S GUIDE TO ROMAN LAW 

libertus without a proper reason for doing so, e,g. having no 
children. 

As to ancient methods of adoption and its effects, see 
Gains, post, pp. 250 and 253. 



Termination of Paternal Power. 

On the death of the great-grandfather the ** filius " fell 
under the power of the grandfather, and on the death of the 
grandfather he fell under the power of the father, in the event, 
of course, in either case of there having been no emancipa- 
tions either by act of the Law or the parties. 

Where there was no person into whose hands the filius 
could fall on the death of the ancestor, he became "sui 
juns. 

" Patria potestas " could be terminated without the 
death of either filius or ancestor under the following 
circumstances : — 

(1.) Where either " pater " or "filius" was deported to 
an island, and not merely relegated. 

(2.) When either party become a " slave of punishment " 
(eervus poenae), i,e. was condemned to the mines, or exposed 
to wild beasts. 

(3.) When the son became a member of the Patriciate. 

(4.) When the son became a bishop, or was presented to 
any office which liberated him from the liabilities of the 
Curia. 

(5.) By emancipation, which, Justinian tells us, was 
formerly effected by three sales, each sale being followed by 
a manumission, but which, in his day, was effected by the 
ancestor attending for that purpose before a magistrate. 

[According to the Praetor's edict, the ancestor had the 
same legal rights over his emancipated son's property, as if 
such son were his " libertus," or freedman.] 

A man was permitted to emancipate his son, retaining 
his grandson in his power, and vice versa, 

(6.) By giving son in adoption to an ascendant (adoptio 
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plena), which was then effected by deed executed before a 
judge in the presence and with the consent of the adopted 
and adopter. 

This adoption, as before stated, involved " potestas " on 
the part of the ascendant adoptor. 

When a father emancipated a son during the pregnancy 
of the daughter-in-law, the grandson was in his power, but if 
she became pregnant after the emancipation, the grandchild 
was in the power of the emancipated son. 

It will thus be seen that a person could be " sui jurist* 
and legally married, and yet not have his children in his 
power. 

Capitis Deminutio. 

The full-fledged Roman citizen had " tria capita," to wit,^ 
liberty, citizenship, and family, and the loss of any of these 
" capita " was " capitis deminutio," or diminution of " caput.** 

The term denoted the change of a man's status. 
Status, by which the Eomans meant " caput," was supposed 
to contain the three heads above mentioned. "Capitis 
deminutio " was of three kinds — 

(1.) Maxima. 

(2.) Media. 

(3.) Minima. 

When a man underwent " capitis deminutio maxima," he 
lost all three heads, viz. liberty, citizenship, and family. 

This occurred — 

{a) When he was made the " slave of punishment " (and 
probably also when he was executed for treason or other 
offence). 

(6) When a "libertus" was reduced to slavery for 
ungrateful conduct to patron. 

(c) Where a person over twenty years of age suffered 
himself to be sold, in order to share the price he fetched. 

(rf) Formerly where a woman became a slave under the 
Senatus Consultum Claudianum. 
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It will be remembered that a " servus poenae " was one 
sent to the mines or exposed to wild beasts. 

In the " media capitis deminutio " the man in question 
retained his liberty, but lost his citizenship and family. 

This occurred when he was interdicted of water and fire, 
or wus deported to an island, or to some place which was 
equivalent to an island as regarded surveillance, mere 
relegation not counting. 

As to interdiction of water and fire, Sandars says " that 
no man was supposed in early times to lose citizenship 
without his own consent, and, therefore, in order to deprive 
him of such citizenship, the custom was to refuse him the 
necessaries of subsistence till he took his departure." 

Justinian mentions " aquae et ignis interdictio " as an 
existing mode of punishment in his day, though, according 
to a passage in the Digests, deportation took its place. 

[The English malefactor of the Middle Ages, who fled to 
the church, like the ill-treated Eoman slave who fled to the 
statue of the Emperor, could choose whether he would 
abjure the realm, or surrender himself to be dealt with 
according to law.^ Like the man interdicted "aquae et 
ignis," he could be executed if he returned, and he could 
choose his " habitat," a privilege not allowed to the relegatus 
or deportatus. 

The notion of forfeiture of property for felony or treason 
came probably from the Boman Law of forfeiture for treason 
(perduellio), and remained one of our institutions till 1870.] 

" Capitis deminutio minima " signified a change of family 
only, and took place — 

(1.) When a person *' sui juris " became subject to 
another's power. 

(2.) When a filius familias was emancipated. 

Some authorities on Eoman Law are of opinion that the 
''minima capitis deminutio" was discreditable, but others 

^ There could be no question oft the slave who sought sanctuary abjur- 
ing the realm. The " simile " is only used to show that the notion of 
sanctuary was known to the Bomans, 
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held a contrary view, and Ulpian goes so far as to say that 
the status was not affected. 



Infamy and other Degradations. 

Akin to "capitis deminuto" there were the following 
badges of disgrace not mentioned in the Institutes : — 

(1.) Infamia. 

(2.) Turpitude (Sandars). 

(3.) Levis nota. 

Infamia, though it did not entail "capitis deminutio/* 
affected what the Bomans called a man's " existimatio." 

He who was infamous could not initiate a criminal prose- 
cution, was ineligible for office (honores), was not a compe- 
tent witness ; could not, when benefited under an inofficious 
will, claim the property to the prejudice of brothers and 
sisters of the testator. 

The following persons {inter alios) were infamous : — 

(1.) Those condemned for fraud in their capacity of 
tutors or curators. 

(2.) Fraudulent mandataries (^e^post, p. 178). 

(3.) Fraudulent depositaries {^Q^post, p. 154). 

(4.) Fraudulent partners. 

(5.) Civilly condemned thieves guilty of " furtum " (see 
post, p. 191). 

(6.) Persons condemned for overreaching minors under 
twenty-five. 

(7.) Fraudulent sellers. 

(8.) Certain bankrupts, whose property had been sold 
up, and who had not voluntarily ceded it. 

(9.) Those found guilty of " dolus mains " (fraud). 

(10.) Persons dismissed from the army for misconduct. 

(11.) The man perhaps, who, having been guilty of in- 
famous conduct, had taken a beating without remonstrances. 

There are also certain other cases mentioned in the Digest. 

Very little is known of " turpitudo " ; and, according to 
Sandars, " levis nota " only applied to those of low degree. 
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"Tutela" and "Cura." 

All persons " sui juris " were not competent to act for 
themselves in the ordinary affairs of life ; e.g. — 

(1.) Those under tutors. 

(2.) Those under curators. 

Servius defines tutelage as a power over a free person 
allowed by the " Jus Civile " for the protection of the very 
young. 

In Justinian's day there were five kinds of tutors — 

(1.) Testamentary, appointed by pater. 

During the latter part of Justinian's reign, if not 
before, persons leaving property to those under puberty 
could nominate a tutor for such persons by will, subject to 
the magistrate approving the nomination after looking into 
the matter. They could not, however, interfere with 
paternal power. 

(2.) Legal tutors, who were patrons. 

(3.) Legal tutors (tutores legitimi), who were Agnates. 

(4.) Fiduciary tutors. 

(5.) Tutors appointed by magistrates, including — 

(a) Those appointed by superior magistrates, who were not 
obliged to give security for the due discharge of their duties. 

(6) Those appointed by inferior magistrates, and who 
had to give such security. 

With regard to testamentary tutors, the paterfamilias 
could appoint to descendants under his power with the 
following exceptions : — 

(a) Those descendants who at his death would pass into 
the power of another descendant, e.g. unemancipated son. 

()3) Grandchildren, etc., who had been conceived after 
emancipation of a son. 

(y) Posthumous descendants, not born in his lifetime, 
who could not, had they been bom, have been sui heredes 
to him (i.e. released from power at his death). 

A father was in process of time, allowed to appoint by 
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will a tutor to an emancipated son, where the magistrate 
confirmed such nomination. 

It was not necessary for this official to inquire into the 
matter, as no option was given him, though Sandars thinks 
he could take into consideration discreditable evidence as 
to character of proposed tutor arising after the testator's 
decease, rendering, if true, the tutor an improper person to 
act, and it is well known that the " actio suspecti " (to remove 
a tutor) could be brought against a man who had not entered 
upon his duties. 

Sandars also thinks that a tutor could be nominated by 
a man's will to his illegitimate of&pring deriving benefit 
thereunder, but that in such a c£kse the magistrate had to 
go into matters thoroughly. 

The following persons were eligible to act as tutors : — 

(1.) Those citizens, being males, who had "testamenti 
factio " with the deceased, were " sui juris," and of full age 
(twenty-five). 

(2.) Females, when their nomination was sanctioned by 
the Emperor. 

(3.) FiUi familias. 

(4.) Slaves of testator, who had, expressly or impliedly, 
been freed by his will. 

(5.) Slaves of others, but they could not act unless and 
until they were manumitted. 

Where a lunatic, or an adolescens under twenty-five, 
was appointed testamentary tutor, such appointment was in 
suspense till sound mind or the full age of twenty-five years 
was attained. 

A tutor could be appointed till a certain time, or from a 
certain time, or subject to a condition, or at the commence^ 
ment of a will before the " heir institution " clause, but an 
appointment for a particular purpose was bad (" Tutor datur 
personae, curator rei "). 

An appointment to children generally,, included posthu- 
mous children, and also grandchildren, though the rule was 
otherwise where the appointment was to sons. 

R.L. D 
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Legal Tutorship of Agnates. 

Where there was either no will at all, or where the will 
was invalid, or was valid but silent as to tutelage, the nearest 
agnates in degree had to hold the oflSce of " legal tutor " in 
conjunction, by the Twelve Tables Law. 

Agnates, according to Justinian, were those persons who 
were related to each other through males. All persons who 
would have been under the same paterfamilias, however 
remote, if he had been alive, were a man's agnates — to wit, 
his brothers, sisters, paternal uncles, paternal great-uncles, 
and their descendants through males. 

Other blood relatives were called cognates, but cognates 
could be agnates. 

By one of his Novels Justinian did away with the invidi- 
ous distinction between agnates and other blood relations, 
in this respect, and the nearest blood relative, whether 
cognate or agnate, had to be legal tutor. 

The tie of agnation was put an end to by " capitis 
deminutio " of any kind, but it was only " capitis deminutio 
piaxima" which destroyed "cognatio," or, rather, its legal 
effect as regarded property. 

Tutelage of freedmen and freedwomen did not pass to 
the agnates, but went to the patrons, unless such patron was 
a female, because the law cast the onus of tutorship on those 
who would succeed to the child's property if he died under 
the age of puberty (" Ubi successionis est emolumentum ibi 
tutelae onus esse debet "). 

Female patrons got inheritance but not tutelage. 

It sometimes happened that a paterfamilias became 
tutor to his own descendant, and this occurred where 
there was an emancipation before the child attained 
puberty. 

Not only the patron, but the sons of patrons (if and 
when of full age, i,e, twenty-five years), became tutors to 
young freedmen after the decease of their father.. 
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A person became a fiduciary tutor under the following 
circumstances : — 

Where a paterfamilias emancipated a child or remoter 
descendant whilst under puberty, he became their legal 
tutor, but on his death his sons became fiduciary tutors 
to the child in question, and thus a son might become 
fiduciary tutor to his own sons or his brothers and sisters. 



Tutors appointed by Magistrates. 

Where there was no person available for the post of tutor, 
the praetor urbanus in former times, and a majority of the 
tribunes of the Plebs appointed a tutor in Borne under the 
Lex Atilia (Atilian tutors), and in the provinces under 
similar circumstances the Praesides appointed tutors (Titian 
tutors) under the Lex Julia et Titia. 

Magisterially appointed tutors could be nominated to 
tutorships under the following circumstances : — 

(1.) Where a tutor was appointed subject to a condition 
not fulfilled. 

(2.) Where a tutor was appointed from a certain time. 
• (3.) Where a tutor had been appointed, and was eligible* 
for ofl&ce, but no heir had entered on the heritage. 

(4.) Where the proper tutor was a captive in the hands of 
the enemy. 

(5.) Where the "impubes" was indebted to the tutor 
(Novels). 

Justinian tells us that " Atilian " and " Titian " tutors 
were in his day obsolete, and that tutors were appointed 
in Eome by the " praefectus urbis,*' where the fortune of the 
pupil was comparatively large. 

[The " praefectus urbis " was a judge, who possessed a 
civil and criminal jurisdiction within a radius of one hundred 
miles from Rome. Sandars says this personage was the 
" direct representative of the Emperor," and he reminds us. 
of the early English justiciar.] 
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Where, however, the ward was of humble rank, and small 
fortune, the praetor made the appointment. 

Justinian says that in the provinces the then custom 
was for the praeses to appoint a tutor, where the ward was 
comparatively wealthy, and for a lesser magistrate to appoint 
by order of the praeses in other cases. 

Justinian in these latter cases dispensed with the sanction 
of the praeses, where the pupil's fortune was less than five 
hundred solidi, but security had to be exacted. He styles 
as lesser magistrates the following persons : — 

(1.) Defensores urbis (together with the local bishop or 
other public officials). 

(2.) Judge of city of Alexandria and others. 

As it was the business of tutors to manage the affairs 
of their pupils as well as to increase their " personae " by 
interposition of their authority (auctoritas) given on the 
spot, they could be compelled to account by the "actio 
tutelae directa." 

[" Auctoritas " is derived from " augere," to increase.] 

Where a tutor had a proper claim against his pupil, e,g. 
for out-of-pocket expenses necessarily incidental to the tutor- 
ship, he could bring the " actio tutelae contraria." 

« 

Authority of Tutors. 

Certain acts of the pupil were ineffectual, unless 
authorized by the tutor. 

Where a pupil stipulated for something to be given 
him, the contract was as a rule valid, but he could not 
bind himself by making a promise without tutorial authority, 
the idea being that he could not make his position worse 
without such authority, ergo, in all contracts bilateral, i.e. 
where there were reciprocal obligations on either side, e.g, 
letting, hiring, buying, selling, mandate, and deposit, the 
-adult was bound, but not the pupil. 

Pupils, however, could not even better their position 
without authority in the following instances : — 
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(a) Entering on heritage. 

ift) Taking heritage as beneficiary under a trust. 

{c) Demanding bonorum possessio. 

The authority of the tutor had to be exercised personally 
on the spot, where the contract had to be made» and it was 
not sufficient to give a ratification to the contract afterwards, 
either by writing or words. 

Where a tutor was unable to act owing to illness, or 
pupil lived at a distance, the magistrate could appoint an 
agent to act at tutor's request and risk. 

Where the pupil was over seven, he and the tutor could 
appoint the agent without the aid of the magistrate. 

When the ward was owner of property in different 
proviQces, a tutor could, when really necessary, be ap- 
pointed for each province (Sandars). 

Where pupil had no intelligence, the power of the tutor 
was very limited indeed. He could, as a rule, do only very 
necessary things when ward was under seven. 

[In England tutorship is unknown, but ratification is 
generally equivalent to contracting, and a guardian can 
ratify in a proper case.] 

Termination of Tutorship. 

Tutelage determined — 

(1.) When ward reached puberty (males, fourteen ; 
females, twelve). 

(2.) When pupil was arrogated. 

(3.) When pupil became a " deportatus." 

(4.) Where a "libertinus impubes" was reduced to slavery 
for ingratitude. (This and No. 3 only applied to " pubertati 
proximi," i,e, youths nearing puberty.) 

(5.) When ward or tutor was taken captive. 

(6.) By fulfilment of condition attached to testamentary 
tutorship. 

(7.) Death of ward. 

(8.) Death of tutor. 
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(9.) By tutor sustaining " capitis deminutio media " or 
" maxima/* 

(10.) By legal tutor sustaining "minima capitis demi- 
nutio." 

(11.) By pupil undergoing any "capitis deminutio." 

(12.) Where the time (if any) fixed for duration of tutor- 
ship had expired. 

(13.) Where a tutor was suspended from office on being 
adjudged a suspect in an action to remove him. 

(14.) Where a tutor was excused from acting on good 
causes shown. 

CUEATORS. 

The following persons required curators : — 

(1.) Males and females under twenty-five. 

(2.) Lunatics. 

(3.) Prodigals on the list of interdicted prodigals. 

(4.) The stone dea£ 

(5.) Mutes. 

(6.) Sufferers from perpetual illnesses unable to look 
after their own affairs. 

(7.) Pupils under the following circumstances : — 

(a) In event of suit between tutor and pupil as to entire 
property. 

(6) Where legal tutor, or perhaps another kind of tutor, 
was a bad man of business, for if you once had a tutor, you 
could not generally change him. 

(c) Where testamentary tutor was unfitted by character 
to act. 

(d) Where tutor appointed by magistrate was not a fit 
person to act. 

(«) Where a tutor was temporarily excused from acting. 

CURATORSHIP OF LUNATICS AND PRODIGALS. 

Madmen and interdicted prodigals were placed by the 
Twelve Tables Law under the curatorship (cura) of the 
nearest living agnates in degree, but as a matter of practice 
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the praetor, or praefectus urbis, in Borne, and the praecddes 
in the provinces, after inquiring into all the circumstances of 
the case, appointed curators to these persons. 

Security exacted from Tutors and Curators 

(satisdatio). 

All tutors and curators, except the following, had to 
give security for the faithful and accurate discharge of their 
duties — 

(1.) Testamentary tutors, because testator knew them to 
be reliable, and had placed confidence in them. 

(2.) Tutors and curators appointed by the higher 
magistrates. 

Where two or more persons had been appointed either 
tutors or curators, any one of them, by offering security 
before the proper magistrate or other delegate of such 
magistrate, could become acting tutor or curator as the case 
might be, but the magistrate could choose any of the number 
to act, exacting security from the person in question. 

Where no one person took this preliminary step, a 
majority of the tutors or curators chose the person to act, 
and, where they failed to agree, the magistrate chose. 

Where a magisterial official (not the chief magistrate, 
unless perhaps he was the one who blundered), whose duty 
it was to exact security, failed so to do, or exacted a sum too 
small, he was liable to an action for his neglect. 

Where tutors or curators liable to give security failed 
so to do, their goods could be impounded as pledges. 

Excuses from Tutorship or C ur atorship. 

Both the offices of tutor and curator being obligatory, as 
in the case of the French " guardien," no person could 
decline to act save in the following cases : — 

(1.) Where a man had three children in Bome, four in 
Italy, or five in the provinces. 

Grandchildren by a son coimted as children, and owing to 
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a Law of Jnstiniaiiy children, who fell in battle, but not 
adopted children. 

(2.) Where a man was an employee of the " fiscns." 

(3.) Absence on State employ at time of appointment 
(during absence only). 

(4.) Absence on State employ after appointment (during 
absence only). 

(5.) Where a person was invested with public authority, 
and had not commenced his tutorial duties. 

(6.) Where he upon whose shoulders a given tutorship 
devolved had a lawsuit with the pupil as to the entire 
property of the latter, or disputed a heritage with him. 

(7.) Where a man had three unasked-for tutorships or 
curatorships already on hand. These had to be for three 
different families. 

(8.) Where a man was extremely indigent. 

(9.) Where a man was in such poor health as to be unable 
to attend to his own business. 

(10.) Where a man was hopelessly ignorant. 

(11.) Where a man was appointed' out of spite or illwill. 

(12.) Where father of pupil had impugned the status 
of proposed tutor, or was his deadly foe. 

(14.) Persons over seventy or under twenty-five. 

Justinian would never allow an " adolescens " to be tutor. 

(15.) Grammarians, rhetoricians, and physicians in Eome 
were excused, and also members of those professions in the 
provinces, provided that they were licensed to practise in the 
town, where they purported to carry on business. 

[It is probably owing to this old notion that the French 
law of limiting the numbers of the followers of several 
callings is derived, so that persons after spending money in 
acquiring knowledge and experience, may have a chance of 
being repaid for their outlay. 

In England every man is free, after he has satisfied the 
Government in certain cases as to payment of fees, and in 
certain cases after passing an examination, to practise a 
calling whether his neighbours like it or not. 
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The only thing similar to this in England is the conven- 
tional idea of barristers not being at liberty, except under 
certain conditions, to hold briefs outside their circuits. 

The Houses of Parliament, in their procedure, at times 
recognize spheres of influences as to tramway companies, etc. 

There is a growing tendency against licensing public 
houses where they are not wanted, and the Lord Chancellor, 
before appointing commissioners for oaths, takes into con- 
sideration the necessity of the appointment.] 

(16.) Being a philosopher. 

(17.) Being in holy orders. 

(18.) Being a jurist and also a member of the Patriciate. 

(19.) When a man had acted as tutor to a pupil he could 
decline the curatorship. 

(20.) Where husband had been appointed curator to his 
wife, even though he had intermeddled. 

Where one excuse failed of effect, another could be put 
forward, so long as the time for tendering excuses was not 
exceeded. 

The newly appointed tutor had fifty days from the time 
he first heard of his appointment, if he resided within ten 
miles of the place of appointment, to tender excuses ; and 
when he resided further oiBf, he had a longer extension of time 
still, according to distance. 

Where an improper excuse was put forward, things might 
go right for a time, but on discovery, the tutor who had thus 
been excused on false pretences, was deemed to be still acting, 
and was probably liable for all contingencies that he had 
thus indirectly contributed to. 

The Ad.olescens. 

As a general rule, the adolescens under twenty-five did 
not require a curator for the ordinary affairs of life, but, 
where a transaction was in any way out of the common, and 
involved business perspicuity and experience, a man of self- 
respect would prefer dealing through a curator to direct 
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contact nvith the adolescens, for fear of consequences (infamy), 
just as in England certain responsibilities are cast on a 
plaintiff who sues an infant or lunatic. 

It was part of the duty of the retiring tutor to urge a 
curator on his pupil, if only for the purpose of squaring up 
accounts. When once you were appointed curator, you 
remained at your post till the adolescens attained twenty-five. 

When there was a law suit on, a curator was absolutely 
indispensable, and he was probably necessary also for over- 
hauling the late tutor's accounts, when there were any. 

By favour of the Emperor an adolescens, when over 
twenty, could be accorded the privileges of full age (venia 
aetatis). 

[According to Dr. Hunter the tutor did not resemble the 
English guardian, as he was a trustee pure and simple. 

If the father wanted anything in the shape of disciplinary 
power after his death, he could, in Justinian's reign, hand 
child in " adoptio plena " to an ascendant ; or failing this, he 
could ask some old friend to arrogate him on terms. In 
old times he probably transferred him in adoption with an 
understanding as to emancipation. 

Where a tutor, especially a testamentary one, was really 
of opinion that residence with the mother was harmful, he 
would probably frequently be listened to, if he applied for 
potestas qm arrogator. 

The powers of English guardians as regards the property 
of their wards are somewhat limited, and to supplement 
these powers, it is frequently advisable to appoint them 
trustees as well. 

The nearest approach that the English law has to curator- 
ships (existent in Scotland) is the conmiittee of the estate of 
the lunatic so found by Inquisition. 

It is only lunatics with property whose affairs are super- 
vised by the lunacy ofi&cials, and have the committees' above 
mentioned. 

Other lunatics sue by a next Mend, and defend actions by 
a guardian " ad litem." 
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A next friend is appointed simply by consenting to act, 
and the mere fact of his signing the consent renders him liable 
for the costs of the action, if it fails. 

The guardian ''ad litem" does not necessarily have to 
pay costs where he loses. 

English judges have a discretion as to costs in all cases. 

Mere prodigality on the part of a man does not in England 
entitle the members of his family to place him under control. 
A case of insanity has to be made out, but the case of Lord 
Townsend decided last year may start a fresh precedent.] 

Suspected Tutors and Curators. 

The right to accuse tutors was as old as the Twelve 
Tables. 

In Bome the praetor could remove a tutor suspected on 
reasonable grounds of improper conduct, and the praesides 
and proconsular legate had similar power so far as the 
provinces were concerned. All tutors without exception 
could have the " actio suspecti " brought against them, but 
where the office was joined to the position of patron, the 
grounds on which the written judgment was based were not 
recorded as in other cases. 

The action, where successful, had criminal, or quasi 
criminal consequences, and sometimes carried with it infamy, 
but where the misconduct was not very gross, and did not 
involve fraudulent behaviour, it was the practice to appoint 
a curator to act in conjunction with the defaulting tutor. 

K the tutor was removed the penal results followed, but 
probably not unless he was removed. 

Any hona fide person, and even women, could take the 
proceedings, with the exception, of course, of those under 
puberty. After attaining puberty the ex-pupil could bring 
the action, provided he first sought advice of his relatives. 

Solvency of the tutor was no answer to the charge, and 
when a person suspected died during the proceedings such 
proceedings were at an end. 

[In England where an accused trustee dies during the 
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proceedings, either for his removal, or for a breach of trust, 
or some other misconduct, or neglect, the proceedings continue 
against his legal personal representatives, imless the charge 
brought be a criminal one.] 

It was the duty of the tutor on assuming ofiBce to settle 
the amount of maintenance which ought to be allowed to the 
pupil, and if he (the tutor) failed to do this a curator was 
appointed, and the pupil was put in possession of his property, 
and the tutor had to answer for the consequences, where any- 
thing that had to be sold was not sold, in the case of the 
property deteriorating in value. 

Where a tutor appeared before a magistrate, and stated 
that the property of the pupil was insignificant, and his 
statement was untrue, he was handed over to the prefect for 
punishment. 

The clause as to fixing maintenance does not, according 
to Justinian's words, apply to curators ; but he does not say 
that the clause did not apply. 

The consequences of fraud were not avoided by offering to 
pay, or giving security, as the charge was too serious for that. 

It is worth while to notice that the magistrate had on a 
maintenance application to bring the matter before the prefect 
of the city when necessary, as the latter only could punish 
criminally. 

To bring the action a good primd facie case had to be 
made out. 

Where the accused was a patron, or ascendant, the ward, 
after he had reached puberty, could not take proceedings 
without the leave of the praetor under a penalty of fifty 
aurei (about fifty guineas). 

[English Law is devoid of sentiment. Anybody may be 
sued except an ambassador, or a member of his train, and the 
King, who cannot be sued till leave has been obtained through 
the instrumentality of a Petition of Eight. Actions against 
the King will not lie respecting civil wrongs, and a petition 
must in cases of contract be presented, as the King cannot by 
his writ command himself to appear in his own court.] 



BOOK II. 

LAW OF THINGS. 

Definition of Term "Thing." 

Justinian, after dealing with the law of persons, proceeds to 
discuss the law of things in his second book, and in fact, 
strictly speaking, devotes the rest of the Institutes to 

things. 

Things geneballt considered. 

Before dealing with this law from Justinian's standpoint, 
it will be necessary very briefly to consider what a " thing " 
is in its widest signification, as well as what a thing meant 
in Eoman Law. 

Things are, according to Austin, " such permanent objects, 
not being persons, as are sensible or perceptible through the 
senses." 

"Things on the one hand differ from persons, and on 
the other hand from facts or events." 

"Things resemble persons, in that they are permanent 
external objects perceptible through the senses, and they 
differ from persons, in that persons are invested with rights, 
and subject to obligations. Things (by a fiction) are some- 
times considered as persons." 

"Things differ from facts or events, in that things are 
permanent, external objects, while facts or events are transient 
objects of sensation." 

"When the Boman lawyers spoke of a * thing' they 
meant not only things properly so called, but persons \'iewed 
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as things^ acts and forbearances considered as the subjects or 
objects of rights and duties, and also rights and obligations 
themselves." 

[Austin says a " man has a right when another or others 
are legally bound to do or forbear towards or in respect of 
him/' ergo, a man has a right in a thing, when another or 
others are legally boimd to do or forbear towards or in respect 
of him as regards that thing. 

When a political superior signifies to a political inferior 
a command, a duty is imposed, and no legal duty arises in 
any other way. 

Of these duties some are positive and others uegative. 
A positive duty arises when the command of the political 
superior is " to do something," and when the political superior 
enjoins a forbearance the duty is " negative." 

Again, duties are absolute and relative. An absolute 
duty is one that does not directly correspond with a right 
residing in another, e.g. to be sober, to be kind to the dumb 
creation; whilst a relative duty corresponds with a right 
residing in another, e.g. not to steal his property.] 

Ownership and Property. 

When you possess a right permanently to enjoy a thing 
as against the whole world (jus in re) you may be said to 
own the thing, and this right of enjoyment constitutes 
" dominium," or ownership. 

This right is opposed to "jura in personam,'* which avail 
not against the whole world, but only against a particular 
person or particular persons. 

When you add up all your "jura in re," or rights to things, 
as against the whole world, the sum total is your property, 
i.e the aggregate of your rights " in rem." 

Things Transferable in a Particular Manner. 

Under the ancient Boman Law certain important items 
of property could not pass from hand to hand, but had to be 
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conveyed in some solemn form, e,ff, by " mancipatio/' by will, 
by " in jure cessio," or devolution on an intestacy. 

Those things which had to be formally conveyed, or pass 
formally, were called " res mancipi," as opposed to " res nee 
mancipi," which passed by mere delivery (traditio) pursuant 
to natural law. 

None but citizens, formerly, could make use of the " Legis 
Actiones," or could use the solemn forms of transfer, or acquire 
by usucapion (undisturbed civil possession for sufficient time 
to confer upon the holder of the thing an incontrovertible 
title) ; but a long time before the era of Justinian, intention^^ 
began to be r^arded, and formalism to be disregarded, and 
property of every description was transferred by tradition, 
absolute right being subsequently perfected by usucapion 
(Traditionibus et usucapionibus dominia rerum non nudis 
pactis transferuntur). 

Persons viewed as Things. 

A person could be a thing according to Boman Law, so 
far as he was the object of a right ; e,g, you could sue for a 
recovery of a slave, because, though having certain legal 
claims on you as regards fair treatment, the slave was to all 
intents and purposes a mere chattel. The rights of a father 
in a child, of a guardian in a ward, of a husband in a wife> 
and vice versa, of a modem master in a servant, or apprentice, 
are all instances of rights " in rem " over persons according 
to modem jurispmdence. 



Eights in Eem without Determinate Objects.. 

Austin also speaks of rights " in rem " without determi- 
nate objects. These are not rights over things or persons, 
but rights to forbearances only, and are as follows : — 

(1.) " A man's right or interest in his good name." 

(2.) "A monopoly." 

(3.) " A patent right." 
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(4.) " A franchise " {ix. a royal privilege in the hands of 
a subject). 

(5.) *' The rights of the heir to the heritage." 

(6.) " A right in a status or condition." 

All rights, according to Austin, are either " in rem " or 
*' in personam." 

Corporeal and Incorporeal Things. 

According to the Eoman Law, things were divided, 
amongst other classifications, into corporeal and incorporeal, 
according as they could be touched or not, and by an in- 
corporeal thing the Bomans meant a right. 



BONITARY AND QUIRITARY OWNERSHIPS. 

It should be borne in mind that there were two kinds of 
ownership in Boman Law, viz. — 

(1.) " Dominium ex jure quiritium," or quiritary owner- 
ship, which contained three elements — 

{a) XJsus, the right of using. 

(6) Fructus, the right of taking profits. 

(e) Abusus, the right of consumption or destruction. 

(2.) Ownership " in bonis," called by Theodosius '* boni- 
tary ownership," as opposed to quiritary ownership, which 
was, according to Hunter, ownership in all but name, as it 
was protected by the praetor. 

The term " dominium " was what in England is called 
absolute ownership, but as nobody but a Boman citizen was 
in early times capable of holding property of any value, to 
wit, a ** res mancipi," or a thing transferable by mancipation, 
or **cessio in jure," the expression had the words "ex jure 
quiritium " inseparably annexed to it. 

This state of things did very well so long as Boman 
citizens were the only persons whose rights had to be con- 
sidered, but when fortunes were made by those who were 
not citizens, the early praetors often experienced great 
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difficulties in balancing the scales of justice consistently 
with formal obedience to the civil law, especially in cases 
where property of importance was informally delivered for 
valuable consideration to non-citizens. They adopted there- 
fore a middle course. The praetor said to the non-citizen 
purchaser for value, " This thing is the quiritary property of 
the seller, and you have no right to a * legis actio/ for the 
privilege of bringing a ' legis actio ' belongs to citizens, but 
as you have paid for the thiug, I will protect you in its 
enjoyment, and I will give you ownership in all but name." 

This was the origin of what Gains called owning *'in 
bonis," and what Theodosius called *' bonitary ownership.' 

Quiritary ownership in property could be acquired in 
various ways, but he who was not a citizen could not 
receive it. You could have quiritary ownership in property 
of all kinds provided that you were a citizen, but the mere 
delivery did not make the property yours, although you were 
a citizen, until you had had undisturbed possession of it by a 
lawful mode of acquisition for the requisite period, when it 
became yours owing to usucapion having effected the desired 
result. 

When your predecessor in title handed over to you a " res- 
nee mancipi" (not requiring " mancipatio " for its transfer, or 
a thing transferable by " cessio in jure ") you got whatever 
ownership he had, and his period of enjoyment was added on 
to yours (accessio possessionis), and where he was a " quiri- 
tarian" owner of the thing legally passing by informal 
delivery, you became quiritarian owner likewise. 

[It will, perhaps, surprise the student to know that an 
enlightened nation like England copied the Bomans in their 
idea of quiritarian ownership, but up to the year 1870, no 
foreigner could own land in England, neither could any 
person derive title to land through him. He could hold a 
lease, but he could not buy an estate descendible to his heirs,, 
without being previously naturalized, and if a friend left him 
an estate by will, the gift by will (devise) was void. At the^ 
present day no foreigner can hold a British ship or any share: 

R.L. E 



50 STUDENT'S GUIDE TO BOM AN LAW 

therein, neither can he hold any office either municipal or 
parliamentary. 

The Home Secretary can grant a certificate of naturaliza- 
tion after five years' residence in England.] 



Things in our Patrimony, and Things not in our 

Patrimony. 

Things which a private individual could acquire were 
styled by Justinian things " in nostro patrimonio/' i.e. in our 
patrimony; whilst other things were said to be "extra 
nostrum patrimonium/* when a private person could hold no 
property in them, and the distinction is a sound one not- 
withstanding an exception or two, which will appear later 
{e,g. sacred things sold for ransoming captives in war). 



Things Extra Nostrum Patrimonium. 

Justinian commences by dealing with things which were 
" extra nostrum patrimonium/' and these he divides into four 
headings, viz. — 

(1.) Kes communes, Le, things common to all men, viz. — 

{a) The air. 

«(6) Kunning water. 

«(c) The sea. 

u(d) The seashore. 

'[Eunning water is in England, in a sense, private property, 
and the right to it is regulated by the maxim, " Thus use your 
own that you do not injure another's property."] 

The first two things described as communes need no 
explanation, but the sea was recognized by the Eomans to 
belong to all nations. 

The seashore was also said to belong to all men, but by 
all men the Eomans probably meant subjects or allies of 
Eome. 
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Individuals could build on the seashore, but if the build- 
ing came down, any one else could occupy the site. 

[In France it is the custom to charge for using tents 
erected by individuals on the seashore.] 

The public could use the seashore as far as the highest 
winter flood for walking, bathing, fishing, and drying nets, etc. 

[In modern times the sea within a three-mile limit, or 
the supposed extent of cannon shot, is considered the property 
of the nation owning the shore, and also inland bays which 
a man can see across. 

By English Law a crime committed by a foreigner on a 
foreign vessel within the three-mile limit is cognisable by 
the English Goarts. A British ship at sea is British territory. 
Subjects of England are triable in England for treason and 
murder committed abroad. Foreign vessels, including war- 
ships, may come within the three-mile limit practically as a 
matter of right, but no foreign ships can fish within the three- 
mile limit.] 

(2.) Ees publicae, or public things. These were rivers, 
ports, and the right of fishing in same ; also river banks for 
the purpose of placing cargo, and fixing ropes to trees. 

Sandars says that ''roads, public places, and public 
buildings should be added to the things Justinian considers 
public." As regarded river-banks, the land, and the trees 
thereon, belonged to the riparian owners, ** but if any member 
of the public was impeded in the lawful use and enjoyment 
thereof, he could get an interdict against the owner from the 
praetor" (Sandars). 

(3.) Ees universitatis. Things belonging to corporate 
bodies and held for the use of the public. These were 
theatres, public buildings in towns, racecourses, etc. 

(4.) ITiings sacred, hallowed, and rdigiovs (sacrae, sanctae, 
rehgiosae), generally called " res nullius," consisting of — 

(a) Things sacred, such as — 

(a) Churches duly consecrated by the pontiffs. 

(j3) Church furniture and general contents of churches. 

(y) Ground whereon a sacred building had once stood. 
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[The law is the same in England as to a and 7.] 

Sacred things could not be sold or pledged (except as to 
moveables only), for — 

(i) Bansoming of captives in war. 

(ii.) The purpose of defraying church debts. 

(iii) Belief of poor persons in time of dearth. 

(6) " Ees reUgiosae/' religious things (burial grounds, 
including those of slaves). 

[According to the Digest even an empty tomb could be 
religious, just as in England a newly consecrated churchyard 
is reUgious, though there be nobody buried there.] 

Where A. and B. held land in common, A. could not bury 
in that land without B/s sanction, but if A. and B. jointly 
owned a sepulchre, A. might bury there without B.'s leave. 
If A. gave to B. the usufruct of land, B. could not bury 
there without A.'8 leave. 

To bury in another's land, the consent of that other 
must be given, but a subsequent acquiescence in the burial 
sufficed. 

(c) " Ees sanctae." The walls and gates of cities were 
hallowed^ and it was a penal offence to violate them. 

According to the Digest it was an offence also to climb 
over them instead of entering by the gates. The walls, etc., 
could not be repaired without the sanction of the Emperor or 
praeses. 

Ees in Nostro Patrimonio, Ees Singulae et Universitatis. 

Justinian devotes the rest of . the Second Book of the 
Institutes to the various modes, whereby things which could 
be the subjects of private ownership, and were therefore " in 
our patrimony," could be acquired ; but, in order to follow 
him, it will be necessary to point out the difference between 
" res singulae " and " res universitatis." 

A " res singula " was a particular thing like a horse, a 
dog, or a slave, whilst a "res universitatis," was a group 
of things viewed as a single thing, e.g. a man's jewels, loose 
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money, sheep, oxen, horses, houses, and lands, make up one 
thing when he dies, which one thing is called an inheritance. 

Acquisition of Ees Singulae. 

Single or particular things could be acquired — 

(1.) By civil law modes. 

(2.) By natural law modes. 

In Justinian's time, titles to single things were acquired 
according to the natural law as follows, viz. by — 

(1.) Occupatio ; 

(2.) Accessio (a term recognized but not mentioned by 
name by Justinian) ; 

(3.) Traditio; 
whilst, according to the Civil Law, they were acquired by— » 

(a) Donatio ; 

(h) Usucapion. 

Groups of things could be acquired in the following ways, 
or by the following titles : — 

(1.) Testamentary succession. 

(2.) Intestate succession. 

(3.) Arrogation, whereby property of arrogated became 
vested in arrogator. 

(4.) Bonorum addictio. 

(5.) Bonorum venditio. 

(6.) Forfeiture of a woman's property under the Senatus 
Consultum Claudianum (abolished by Justinian as a dis- 
graceful law: see, post, pp. 144 and 260). 

Acquisition of Ees Singulae by Occupatio and Accessio. 

" Occupatio " denoted a capture or taking of what you 
might lawfully take as belonging to nobody. 

Titles to Animals, etc. 

The following things became the property of the captor 
wherever taken, and whether on his own land, on public 
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land, or on another's land, and they also remained the 
property of the captor, so long as they were in his custody — 

(a) Wild beasts. 

(jS) Wild birds. 

(7) Fish. 

[In England fish in private waters can be stolen, and 
captured wild animals are private property till they escape.] 

All these things ceased to be yours if, though they 
remained in your sight, you could not, save by difiBculty, 
pursue and retake them. 

When you had wounded a wild beast so as to render it 
capable of easy capture, it became yours immediately in the 
opinion of certain jurists, but Justinian lays it down as law, 
that it did not become yours till you had taken it. And 
the English Law is the same. 

When you had hived bees, they became your property, 
and they remained your property, but if they merely settled 
oh your tree they were not yours, and though the bees were 
yours, any one could steal the honeycomb with impunity. 
When the bees left your hive in a swarm, they remained 
yours as long as they remained in your sight, and could be 
pursued with ease, but only so long. 

[To steal animals kept for any domestic purpose is, in 
England, an offence under the Larceny Act, and this may 
include bees.] 

It was theft to take fowls and geese whether they 
wandered away from your keeping or not, as they were not 
considered wild by Boman Law. 

[In England, the finder of a thing (with certain few 
exceptions) may keep it without committing larceny, pro- 
vided that, when he finds it, he does not know to whom it 
belongs, or has no suspicion as to the identity of the real 
owner. The true owner can, however, take it from him, and 
if necessary sue him for the thing. The finder of the thing 
in England has a right to that thing as against the whole 
world, with the exception of the true owner.] 

Justiniaa tells us that^ as regarded tame animals, which 
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were by nature wild, as peacocks, pigeons, and deer, it was 
only theft to take them when they were in the habit of 
returning to your keeping, but if they had lost that habit 
(animum revertendi), it was no offence to take them. 

[The £omans had no game laws. In England, certain 
birds and animals are game, and to steal game is tiie criminal 
offenca of poaching. The owner of the land where the game 
is taken has only a qualified property therein, i,e. subject to 
certain statutory r^ulations, he may kill game on his land 
so long as it is on his land. 

The game killed is the property of the captor, whether he 
be a poacher or not, though it is an offence against the owner 
of the land to steal game, but not larceny. 

The following things are game — viz. hares, pheasants, 
partridges, grouse, heath, black, or moor game, and bustards. 

The following things are for many purposes considered 
game — to wit, rabbits, eggs of pheasants, partridges, and. 
grouse, woodcock, snipe, eggs of black or moor game.] 



Occupatio of Things captured from Enemy. 

Things taken from the enemy became Soman property^ 
by the law of nations, and persons thus captured became- 
slaves and remained such until they escaped and returned 
homa 

Things taken in war did not in practice belong to the 
capturing soldier, but moveable property (slaves included)- 
was divided amongst the army generally, and captured lani 
passed to the State. 

[It is not the custom now for soldiers to loot on land,, 
but maritime capture is recognized, and the sailors get a 
proportion.] 

Precious Stones, 

Precious stones found on the seashore belonged to the 
captor. 
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Accissio. 

Justiiiian treats things acquired by '^ accessio " as if they 
wexe acquired by ''occapatio." 

Accessio, aocarding to Sandars, denotes the acquisition 
of lights, either over things, which are added by natnial 
increment to another thing viewed as the principal thing, or 
over things which, by the labour of man, are united with 
another thing, thus forming an indivisible product. 

According to Hunter there are four kinds of 
accession — 

(1.) Land to land. 

(2.) Moveables to land. 

(3.) Moveables to moveables. 

(4.) Labour to moveables. 

The instances of '' accessio " given in the Institutes are-^ 

{a) Toung of animals (including young of slaves). 

(Jb) Soil added to one's land by alluvium, i.e, imper* 
ceptible increase. ^ 

{e) Where a portion of one's land is borne down by the 
violence of a river to the land of one's neighbour, provided 
that it continues united to his land a sufficient time for trees 
carried away to take root. 

{d) The island formed in the sea became the property of 
the first occupant. 

[In English Law, settlers in desert islands acquire the 
land for their sovereign, and carry with them such portion of 
English Law as is fitted and suitable to an infant community.] 

{e) The island formed in the river belonged to the 
riparian owners in equal shares, if it was exactly in the 
middle of the river, but where this was not the case, an 
imaginary bisecting line was drawn in the exact middle of 
the river, and each owner owned the island in accordance 
with the bisecting linei 

Where the island was on A.'s side entirely, B., the other 
riparian owner, had no right to use it. 
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[In England, the piinciple of the bisecting line applies to 
riparian owners, but in tidal rivers the soil up to high- water 
mark is the property of the Crown.] 

Where a river divided itself and then became reunited, 
the land thus presenting the appearance of an island still 
belonged to the former proprietor. 

Where a river deserted its original course, the former bed 
belonged to the riparian owners in equal shares, and the 
public acquired rights over the new bed, and when the river 
again pursued its natural course, the proprietors of the new 
bed got back their rights, and the same law prevails in 
England. 

Where your field was flooded, the general public 
acquired no rights over the land covered with water, unless 
the land was temporarily part and parcel of a river. 

Specification. 

Justinian next considers '' specificatio," or the making of 
a new species. 

[Hunter speaks of two kinds of " specificatio," viz. " com- 
mixtio," or mixing of solids, and " conf usio," or mixing of 
liquids.] 

Where A. made a new product from B.'s materials, if the 
thing could be reduced to its former condition, the maker of 
the product gained nothing, but if it could not be reduced, 
he became owner. 

Where, however, A. made a new product, partly with his 
own materials and partly with the materials of B., A. became 
owner, because he owned part of the materials, and con- 
tributed all the labour in addition. 

This, however, did not prevent an action for theft. 

Where A.'8 wheat was mixed with B.'s wheat, the law 
varied according to circumstances. 

Where the wheat was mixed by consent, the mixed corn 
belonged to A. and B. in common. 

Where the wheat was mixed by accident or designedly. 
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either by A. or B., without permission of the other, A/s 
wheat still continaed to belong to him, and the same rule 
applied to B., so that there was no change of property 
because each grain retained its original condition, but the 
judge in adjusting the dispute could allow one party to 
retain the whole of the mixed wheat, and in settling the 
amount payable, could take into consideration the quality of 
A/s wheat and the quality of B.'s wheat. 



AccKSsiON OF Moveables to Land. 

What was built on the land passed to the owner of the 
land. Hence if A. built on his land with B.'s materials, the 
materials belonged to A., though B. could sue A. for double 
value (actio de tigno juncto). 

The reason of this law was because the Twelve Tables did 
not encourage buildings being pulled down. 

If, however, the building were pulled down, or fell, B. 
could fetch away his materials, if be had not already had the 
double value. Furthermore, in the event of the destruction 
of the building, B. could bring either a real action or a 
personal action ** ad exhibendum." 

Where A., however, built on B/s land with his (A/s) 
materials, A.'s state of mind was considered ; if he knew what 
he was about, he lost Ms property, and if he acted in ignorance^ 
he lost his property still, but he could sue for compensation. 

If A. was in possession at the time, and the owner came 
and claimed the building, but refused to pay the price of the 
materials, he could be resisted by a defence of fraud (dolus 
mains). 

If A. planted a tree on B.'s land, he could take away that 
tree before it had taken root; and where a tree near a 
boundary derived nutriment from the neighbouring land, it 
belonged not to the person on whose land it was situate, but 
to the man whose land gave it nutriment Where the roots 
of a tree were on the lands of A. and B«, the tree belonged to 
A* and B. in common. 
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Where A. innocently sowed on B/s land, the grain 
strictly belonged to the land ; yet A., if sued (presumably 
for trespass), could resist his neighbour by a plea of fraud. 

Accession of Moveables to Moveables. 

Written characters acceded to the paper whereon they 
were written, and this rule applied to poems also, but not to 
pictures painted on another's tablet, for they belonged to 
the artist ; and the painting and not the tablet was deemed 
the principal thing, but the owner of the tablet could sue the 
artist for the price of such tablet. 

English Doctbinb of Accession to Land. 

[In England the doctrine " superficies solo cedit " 
applies, but as between landlord and tenant, the right is 
somewhat restricted by Statute. In Boman Law the tenant, 
according to Hunter, could Remove fixtures, provided no 
damage was done to the soil. 

In England the same law applies as to trade, or orna- 
mental fixtures, but these must be removed before the tenant 
quits the premises. 

Agricultural tenants, owing to the Agricultural Holdings 
Acts, are entitled by Law to compensation for what are 
called unexhausted improvements placed on land without 
necessarily consulting the landlord, but where they are not 
entitliBd to compensation, they may remove fixtures within a 
reasonable time after quitting, in certain cases. Hunter 
says in Boman Law a tenant could obtain compensation for 
unexhausted improvements, and this affords an instance of 
the continuing practice of importing Soman principles into 
English Law.] 

Eights of Possessor on Eviction, to Crops. 

Where A., hona fde bought land from B., having every 
reason to believe B, to be the true owner, or where A. in 
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good faith acquired land by a lawful mode of acquisition, he 
was entitled to the crops which he had gathered ; but where 
he had not acted in good faith, he was liable for the profits of 
the land whilst he had fraudulently been in possession. 

[In English Law lona fide possession of the land of 
another does not count, and an action lies not only to 
recover the land, but also for what are called " mesne profits," 
i.e. profits reaped since the illegal occupation of the land. 
The action is brought against the occupier of the land, who 
is in his turn bound, under penalty of forfeiting three years' 
rent, to inform the landlord, so as to enable him to defend 
the action.] 

Where a usufructuary (see 'post^ p. 80) had sown crops, 
neither he nor his heir could gather them after the usufruct 
had determined by death or otherwise, unless in Justinian's 
time such usufruct determined by "capitis deminutio 
minima." 

[Hunter, in his smaller work, draws a very interesting 
comparison between the usufructuary and the tenant for life 
in England. 

After stating that the usufructuary very frequently 
held for life, he tells us that in Boman I<aw he was not as 
in England regarded as a limited owner, but as holding a 
servitude or subtraction from ownership. 

In England the legal personal representative of the tenant 
for life is entitled to reap the crops sown by the deceased for 
the benefit of his estate, because the estate determines by the 
Act of God, but where the termination is not by the Act of 
Ood, as where a widow holds until remarriage, the rule is 
otherwise. 

In the days of forfeiture to the King, or the Bang's 
grantee, for treason or felony, and in the few oases where 
forfeiture, though obsolete perhaps, now exists, the repre- 
sentative of the tenant for life cannot reap the crops. For- 
feiture is now to all intents and purposes obsolete. 

Where a clergyman holds a living, and dies- after sowing 
crops, his legal personal representative may take them. 
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Under the Settled Land Acts tenants for life have, with 
certain restrictions, powers of letting, selling, and exchanging, 
or even mortgaging the property. 

In England we have tenants at will of lands (the Roman 
precario), and also tenants at sufferance, Le, the man who 
holds on to the land without permission after the tenancy 
has expired. 

Unless the tenant at will determines the tenancy on his 
own account, he can reap what he has sown, but the tenant 
on sufferance has no such privilege.] 

The usufructuary was entitled to the fruits of animals, 
ie, their young, milk, hair, and wool, but he was not entitled 
to the young of slaves. 

He had to be a good father to the land he possessed for 
the fixed period. He had to replace dead cattle, dead vines 
and other trees. 

[Here we see restrictions as to what in England is called 
permissive waste, i.e. the suffering of an estate to go to decay. 

There are other kinds of waste known to English Law, 
namely, voluntary and equitable waste. Voluntary waste 
consists of the doing of an act damaging the heritage, which 
a tenant for life or for years is liable for) unless he holds- 
without impeachment of waste, i.e, he is not to be called ta 
account under the instrument under which he holds for such 
acts. 

Where the tenant is not to be called to account for 
voluntary waste, he is still liable for what is called equitable 
waste, i,e. for the doing of certain unconscionable acts, which 
injure the value of the inheritance. A tenant for life is not 
liable for permissive waste, unless the instrument (deed or 
will, etc.) under which he holds expressly makes him liable. J 

Treasure Trove. 

Where A. found treasure on his own land, or in a place 
sacred or religious without express search, he could keep the 
same; and where without such search he found it on the 
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land of a stranger, the land of the " fiscus," the land of the 
emperor, the public, or a municipality, half the treasure so 
found went to the finder, and the remaining half to the 
owner of the land. You could always keep what you found 
on your own land. The discovery had to consist of ancient 
treasure. 

[In England treasure trove consists of any gold, silver, 
coin, plate, or bullion found hidden in a house, the earth, or 
other private place, the owner thereof being unknown, in 
which case the treasure belongs to the Government. If the 
hider of the treasure be known, or afterwards found out, the 
owner, and not the Government, is entitled to it. 

Concealment of treasure trove is a crime punishable by 
fine and imprisonment. 

Of late years the Crown, as a matter of* grace, pays the 
value of the treasure to the finder.] 

Tkadition. 

Corporeal things, according to Justinian, could pass by 
tradition. Stipendiary and tributary estates in Italy passed 
by tradition also (as to these latter, see Gains, post, 
p. 262), 

For a tradition there were three requisites — 

(1.) The person who made the tradition had to intend to 
part with the property in the thing. 

(2.) The deliverer, or his agent on his behalf, had to deliver 
the thing actually or constructively. 

(3.) The person who was to receive the thing had to 
receive " animo domini," meaning to become owner. 

There was besides actual delivery, delivery "longa 
manii " and " brevi mantl." 

One delivered "longfi. manii" by (say) pointing to the 
thing and telling the transferee he might have it. 

" Traditio brevi manu " took place where the transferee 
had previous possession, and the transferor told him he might 
keep the thing. 
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In Justinian's time the old " mancipatio," or conveyance 
of certain kinds of property more or less valuable, had dis- 
appeared, for the Code of Theodosius intimates that "res 
mancipi" were conveyed by a process called "solemnis 
traditio," a formal delivery from which the English feoffment 
was perhaps derived (Muirhead). 

[In mediaeval times feudal estates in England were con- 
veyed in two ways, or, in other words, a feoffment was 
created in two ways, viz. — 

(1.) Livery by deed. 

(2.) Livery in law. 

Livery by deed was effected on the land ; the feoffor, or 
deliverer of the land, handed to the donee or feoffee a twig or 
clod of earth in token of ownership, and appropriate words, 
like the old Leges Mancipii, accompanied the ceremony, and 
identified the exact transaction. 

In very early times also a charter or writing was pre- 
pared marking out the estate of the donee, and showing 
whether he was entitled to the land for life, or whether the 
estate was to pass to his heirs. 

Livery in law was not made on the land, but in sight of 
it, the donor saying to the donee, " Lo ! I give you yonder 
land. Enter and take possession." 

This latter form of feoffment bears a striking resem- 
blance to " traditio long& manft." 

The subsequent mode of conveyance by lease and release 
that lasted till nearly the middle of the nineteenth century, 
also somewhat resembled " traditio brevi manft."] 

Where there was "traditio" of a gift or dowry, the 
property therein could immediately pass thereby, but where 
a seller had delivered goods, and had not been paid, or 
satisfied in some other way, e.ff, by taking security, etc., the 
goods in question did not pass to the buyer, unless the seller 
had agreed to allow credit (Twelve Tables Law). If no 
property passed by such a transaction as the above, the 
buyer in disrposing of the thing would be liable probably 
for theft or " furtum." 
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[In English Law the unpaid seller of goods has two 
remedies — 

(1.) He may retain the goods till he is paid, or, in other 
words, he has a lien or right of retention till payment, if no 
credit is given, or no security is accepted. 

(2) He has also a right of stoppage in transitu where 
the buyer is insolvent, i.e. he can stop goods en route to the 
buyer before they have reached the hands of the buyer or 
bis agent. 

In English Law, moreover, the seller of land has a lien 
on the land for his unpaid purchase money, if he has 
not relied on the personal security of the buyer, or taken 
other security. The taking of security, however, does nofc 
always involve the abandonment of the lien. The purchaser 
of the land has, moreover, in certain cases, a similar lien on 
the land, which is not duly conveyed to him in pursuance of 
a contract of sale, in respect of any deposit paid at the time 
of signing such contract of sale. Commercial contracts, 
according to English Law, should be rapid as well as safe, 
hence it is that the right of recaption of goods only lasts 
during the transit to the buyer.] 

The contents of a warehouse passed by the delivery of 
the keys, and deliveries could be made to uncertain persons 
(total strangers), e.g. a man might throw money or other 
things amongst a crowd '^ animo donandi," as he can do in 
England. 

Where A. trusted B. with the full control of his goods, B. 
could sell same, or give the same to others, thereby transfer- 
ring the property in them. 

[Sandars thinks this right of dealing with the property 
only appertained to the ''general manager" of a man's 
property, but this principle was probably the distant precursor 
of the rules laid down in the English Factors Act and Sales 
of Goods Act, that if a man by his conduct leads strangers 
to suppose that his agent (not necessarily his agent for all 
purposes) has power to sell or pledge same, he shall, though 
his remedies against the agent personally are unimpaired^ 



GIFTS MORTIS CAUSA 65 

be bound by sales and pledges of the goods handed over by 
the agent to &(ma Repurchasers and pledgees.] 

Abandoned Property. 

Abandoned property was treated as transferred U> the 
first person who appropriated it with two exceptions, viz. — 

(a) Things thrown overboard to preserve a ship at sea, to 
take which was theft. 

(b) Things that fell from a moving carriage. 
[Wreckage can be the subject of theft in England. In 

certain cases the finder of the goods thrown from a moving 
earriage might be able to appropriate such goods without 
committing theft, as to be guilty of theft he must at the time 
of taking be able to trace the owner.] 

GIFTS. 

Gifts were of four kinds — 
(1.) Mortis causa. 
(2.) Ordinary gifts inter vivos. 

(3.) Ante nuptias (up to the early part of Justinian's 
reign). 

(4) Propter nuptias (an introduction of Justinian). 

Gifts Mortis CausI. 

A " donatio mortis causa " was a gift given by a person 
on the condition that if he recovered from any given illness, 
or did not meet his death in any given contemplated way, he 
was to have his own again. 

Justinian decided that these gifts should be deemed 
"legacies " {i,e, gifts of money, land, or other things by will), 
and also that they should be made in the presence of five 
attesting witnesses. Persons who could not take legacies 
could not take gifts " mortis causa " (Sandars, p. 148). There 
had, of course, to be a delivery before Justinian added a 
formal ceremony. 

R.L. F 
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These gifts differed from legacies in the following ways, 
however : — 

(1.) There was no occasion for the heir to enter, as 
immediately after the death they passed to the donee. 

It should be remembered that gifts " mortis causa " took 
effect from the death, whereas legacies took effect from the 
date of the entry of the heir. 

(2.) A gift " mortis causa " could be taken from a foreigner, 
or a son under power with the consent of his paterfamilias, 
but a legacy could not. 

Both gifts " mortis causa " and legacies were subject tc 
debts. This subject is not dealt with by Gains. 

A donation " mortis causa " could be irrevocable, but it 
was always conditional on the recipient surviving the donor, 
and a gift of this sort might be made dependent on the death 
of some person other than the donor. 

[In England it is essential to a valid donation " mortis 
causS. " that it should be made " in such a state of illness or 
expectation of death, as would warrant a supposition, that 
the gift was made in contemplation of that event. A 
donation 'mortis causa' is always made on the condition, 
express or implied that the gift shall be absolute only iu 
event of donor's death, and shall therefore be revocable during 
his life. If the donor recover from his illness, or if he 
resume the possession of the gift, it will be defeated " (Snell's 
« Principles of Equity/' p. 193, 8th edit.). 

An inefifectual gift " inter vivos " cannot be supported as a 
donation " mortis causa." 

Some sort of delivery must be made. 

In England a donation " mortis causa " differs from a 
legacy as follows : — 

(1.) It takes effect " sub modo " from the delivery in the 
lifetime of the donor. 

(2.) It requires no assent on the part of the executor or 
administrator to perfect the title of the donee. 

It differs from a gift " inter vivos " in certain respects 
in which it resembles a legacy. 
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(1.) It is revocable during testator's liftetime. 

(2.) It could always be made to donor's wife. 

(3.) It is liable to donor's debts on a deficiency of assets. 

(4.) It is subject to Government duties (Snell, p. 198).] 

Gifts Inter Vivos. 

In order to protect creditors from being defrauded, gifts 
of over two hundred solidi had to be registered, but Justinian 
only rendered registration necessary when they exceeded in 
value five hundred solidi. 

Gifts made to the Emperor to rebuild buildings which 
had been burnt, or for the purpose of freeing captives, did 
not require registration. 

Justinian compelled a man to give a gift, when he had 
manifested an intention to do so, whether the intention was 
expressed in writing or otherwise (pactum donationis). 

When a gift was void for want of registration, it was only 
void so far as it exceeded in value the amount allowed to be. 
given by law without registration. 

[In English Law the safeguards against creditors being 
defrauded are as follows : — 

Where the giver remains in possession of the goods given, 
a deed is necessary to transfer the property. 

By 13 EUz. c. 5, all covinous (fraudulent) convey- 
ances, gifts, alienations of land or goods, whereby creditors 
may be in anywise delayed or defrauded of their just rights, 
are declared utterly void, but the Act is not to extend to any 
estate or interest in lands, etc., on good {i.e. valuable) 
consideration, and bona fide conveyed to any person not 
having notice of such covin (fraud). 

Voluntary settlements of property are void, if giver 
becomes bankrupt within two years, and voidable if he 
becomes bankrupt within ten years, unless he can show that 
he was able to pay all his debts at that time without the aid 
of the property comprised in the disposition (Bankruptcy 
Act, 1883, sect. 47).] 
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DoNATiONES Ante Nuptias and Propter Nuptias. 

Formerly these gifts had to precede marriage, as gifts 
from husband to wife were, as in old English Law, illegal. 
There was a tacit understanding that the gift was conditional 
on the marriage coming off, which is generally the subject of 
a clause in an English marriage settlement. 

The Emperor Justin made it law that where a gift had 
been made before marriage, it could be increased after 
marriage, in the same way as the dowry might, and a 
Constitution of Justinian provided that a marriage portion or 
settlement could be eflfectually made both after as well as 
before marriage (donatio propter nuptias). Justinian does 
not say that these settlements or gifts protected the thing 
given from the husband's creditors, but Sandars says these 
gifts were the distinct property of the wife, and Muirhead 
thinks the creditors could not touch the property where 
the wife took measures to get it, as she did in the case of 
the "dos." She was, however, bound down to maintain 
the family. 

[Where in England a settlement is made after marriage, 
there is frequently no valuable consideration given, and 
when this is the case, subsequent creditors can get the settle- 
ment vacated. 

It was formerly void as against subsequent purchasers 
and mortgagees for value of the property without notice of the 
settlement, but owing to the Voluntary Conveyances Act, 
1893, this is no longer the case, and a partial return is made 
to the principles of the Eoman Law.] 



Accrual. 

Justinian mentions another mode of acquiring property 
called " accrual," which he tells us no longer existed. 

He then says that formerly if A. and B. owned a slave 
in common, and A. manumitted the slave either by will or 
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" vindicta," A. lost all interest in the slave, who fell to the 
lot of B. until he enacted that the slave should become free, 
and that B. should be compensated in money for the share 
which he had lost. 

Usucapion. 

Usucapion may be shortly described as the mode by 
which possession, lawfully gained, ripened into " dominium," 
or ownership by lapse of time. It only applied to the 
" dominus," or owner, by the Law of the Quirites (Dominium 
ex jure Quiritium). 

Justinian introduces the subject of "usucapion" by 
telling us that in old times, if a man by any legal mode of 
su^qoisition obtained a thing from another, whom he fully 
believed to be the proprietor, he acquired full ownership 
thereof by holding it for one year, if it were a moveable 
thing, or for two years if it were an immoveable (Law of 
Twelve Tables), provided, however, that the immoveable 
thing was situate on Italian soil. Justinian intimates that 
he was dissatisfied with this Law, and tells us that he made 
a Constitution that a man should gain an indefeasible title 
to moveables, of which he became the bond fide possessor 
by a lawful mode of acquisition, after three years' uninter- 
rupted possession, and that as regarded immoveables, 
whether situate in Italy or not, he should gain an indefeasible 
title by the possession of long time. 

Possession of Long Time. 

The possession of long time was a method of acquisition 
of property owing to long uninterrupted enjoyment invented 
by the praetor to safeguard the defective civil title of those 
who, from lack of " civitas," could not obtain " dominium " by 
usucapion, or to give ownership in everything but name to 
property whereof a man could never become quiritary owner. 

Outside Italy the land belonged to the Emperor, and the 
subject could, as in England at the present day, only hold 
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an estate in it, i.e. he had practical enjoyment of it, but he 
could not have dominium or full civil ownership. 

At first this prescription (praescriptio longi temporis) 
could only be utilized as a defence to an action by the civil 
claimant, but in process of time it began to be a recognized 
method of obtaining property. Ten years' unbroken enjoy- 
ment sufficed for a good marketable title by prescription to 
an immoveable, where the parties resided in the same 
province (inter praesentes), and twenty years where they 
resided in diJBferent provinces (inter absentes). 

" Praescriptio longi temporis " differed from usucapion in 
the following ways : — 

(a) Prescription was the creature of Praetorian Equity, 
whereas usucapion was the creature of the Civil Law. 

(J) Bonitary ownership only resulted from prescription, 
whereas usucapion conferred quiritarian ownership. 

(c) The ripening into ownership by usucapion was only 
terminated by obtaining judgment in an action, whereas in 
order to set up as a good defence the prescription of long 
time, it was necessary to have had possession for ten or 
twenty years, as the case might be, before the stage in the 
action called the " litis contestatio " was reached, i.e. the 
period when the praetor had finished his preliminary inquiry, 
and handed the matter over to a "judex" for ultimate 
decision, or, in Justinian's time, the period when the points 
at issue between the parties were settled. 

[This line of demarcation is noticeable in English 
procedure.] 

Under Justinian, " praescriptio longi temporis " gave full 
ownership (dominium). 

In old times, as before stated, " mancipatio " or " in jure 
cessio" were necessary to transfer "res mancipi," by act 
" inter vivos," whereby quiritary ownership of them could 
alone be obtained, but in process of time these cumbersome 
methods of transferring "res mancipi" fell into disuse; 
" traditio " followed by usucapion being the recognized way of 
obtaining quiritary ownership. 
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Cases where Usucapion did not Operate, and 

Vice VersA, 

Usucapion did not operate where the possession was of 
the following things : — 

(1.) A free person. 

[In England you could obtain a prescriptive right in old 
days to a serf whose grandfather and father had done servile 
xtork for you.] 

(2.) A thing sacred or religious. 

(3.) A fugitive slave. 

(4.) Stolen things (Twelve Tables and Lex Atinia). 

(5.) Thing whereof a man had been robbed by force 
(Lex Julia et Plautia). The thief could confer no title. 

[In England the thief can confer no title on a person 
purchasing or otherwise claiming through him, unless the 
thing stolen be money or a negotiable instrument, e,g. a bill 
of exchange, a promissory note, etc., but not a bill of lading, 
i.e, a receipt given by a master of a ship for goods consigned 
to his vessel, which in a sense is negotiable. In England 
those who deal with thieves are protected by the old Common 
Law doctrine of market overt. Things sold in shops in the 
City of London of a nature usually sold by the shopkeeper 
in question cannot, if stolen, be reclaimed by the true owner 
by way of self-help, until the thief has been prosecuted to 
conviction. 

The same privilege also applies to things sold in market 
places in market towns at the proper times for holding the 
market.] 

Where, however, an heir, supposing the thing to belong 
to the inheritance, alienated it bona fide, the alienee could 
gain a title by usucapion, and the same rule applied where a 
usufructuary bona fide alienated the young of a female slave, 
and Justinian says a title by usucapion could be obtained in 
many similar ways. 

As regarded land, Justinian tells us a title could be 
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obtained with greater ease, for land was more readily sus- 
ceptible to usucapion. Where A., for instance, took possession 
without any colourable title of a vacant piece of ground, his 
alienee acting honafide could acquire a good title by usucapion, 
and he further says that no possessor of vacant land for the 
required period could be evicted. 

[In England where a person has occupied vacant land for 
the requisite period he cannot be evicted, nor his successor 
either.] 

Where stolen property again came to the hands of tlje 
true owner, the taint of theft was removed. 

Usucapion could not operate over things belonging to 
the "Fiscus" (the Treasury), with the exception of "bona 
vacantia," or the property of those who had died without 
heirs, or successors, unless and until the facts had been 
reported to the Treasury. 

A lona fide purchaser from the captor could acquire by 
usucapion, and this reminds us of the general occupant 
who got possession by caption in England of an estate " pour 
autre vie." 

Wherever the slightest taint of vice existed there could 
be no title by usucapion. 

This dictum is somewhat sweeping, and it means that the 
person who took possession had to be able to show, not only 
that he got the thing by some proper mode of acquisition, e,g. 
gift, sale, legacy, pro derelicto, etc., but in addition he must 
have had no knowledge whatever of anything which consti- 
tuted a defect of title. Ignorance of a well-known legal 
principle availed him nothing ; but as to a doubtful point of 
law the case was different, neither did a mistake as to title 
bond fide but erroneously believed in, as where, for instance^ 
A. thinks he has purchased, when he has not, or that some- 
body has made him a present, when such is not the case. 

Guilty kiiowledge on the part of the heir or praetorian 
possessor did not prevent usucapion, provided that the de- 
ceased had a good conscience touching the thing in question. 

As between vendor and purchaser the time of possession 
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of the vendor was added to that of the purchaser (accessio 
possessionis). 

Marcus enacted that where a person purchased from the 
Treasury he might successfully defend an action brought by 
the true owner, if the sale had taken place more than five 
years previously ; and by a Constitution of Zeno those who 
obtained a thing from the Treasury by any lawful mode of 
acquisition, could keep the thing as against the whole world ; 
but any person damnified could sue the Treasury within four 
years, 

Justinian extended this Constitution to gifts from the 
palaces of himseK and the Empress. 

Prabscriptio Longissimi Tbmporis. 

Sandars says that " possession of Church property for forty 
years, and also of mortgaged property in possession of debtor 
for the like period, and in other cases possession undisturbed 
for thirty years, enabled possessor to resist all actions to 
recover such property, whatever the defect in the possession 
might be." 

Thirty years is the period fixed by French Law also for 
this purpose. 

For the English parallel, see Strahan's " Law of Property," 
3rd edit. p. 289. 

USURPATIO. 

The interruption of the use and enjoyment of a thing was 
called " usurpatio " ; it occurred — 

(i.) By commencement of an action (formerly by joinder 
of issue). 

(ii.) By loss of possession. 

(iii.) By the possessor bring taken captive. 

Possession. 

Possession, which may be described as a power o-f 
detention, is of two kinds — physical and civil. A savage 
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can have physical possession, which only lasts as long as he 
can physically control the thing possessed; but when the 
hiding-place is found out, or another savage takes the thing 
from him, the possession is worthless. Civil possession is 
totally different, for the term implies that the possessor, if 
dispossessed, can call in the aid of the State to which he 
belongs, and is not necessarily commenced by appropriation 
or physical contact, unless the title to the thing thus civilly 
possessed commences by the " occupatio," or capture, of a 
thing formerly belonging to nobody. 

Possession does not involve ownership, as it may exist 
entirely apart from it, as we shall see from an examination 
of its component elements " corpus " and " animus," which do 
not necessarily comprise ownership. 

Corpus is the control necessary to possession. A man 
may in a civil sense have corpus, where another possesses on 
his behalf; thus, if A. lets a house to B., B.'s possession is 
quite sufficient for A.'s purpose. 

Animus denotes the mental state of the possessor, and is 

of three kinds. 

» 

(i.) Where the possessor is legal owner he inwardly 
means to assert a right of ownership, and this mental state 
is called " animus domini." 

(ii.) Again, where the possessor is, say, the hirer of a 
thing, he has legal control over it (corpus), and also rights 
concerning it, which he can, and means to, assert ; but he 
cannot be said to mean to own the thing, and therefore he 
has the lesser or second degree of animus. 

(iii.) Again, where a thing is deposited with a man's 
servant, such servant may be said to possess qua servant, 
but he has no rights concerning the thing possessed, and 
the " animus " which actuates him is the " animus send," or 
animus in its lowest degree. 

The hirer, or the borrower, and the servant are styled, by 
authorities on jurisprudence, derivative possessors, because 
they derive their titles to possess from another. 

When a man possessed " animo domini," he was said to 
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have the "jus possidendi," and when the animus was of the 
second degree, he was said to have quasi-possession (in 
possessione esse). 

Legal possession had to originate bond fide and ** ex justa 
caus^," i,e. the possessor " animo domini " had to be uncon- 
scious of defects of title, and must, besides, have acquired the 
property by some recognized mode of acquisition. 

Incorporeal Things. 

Incorporeal things included rights to property, obligations 
and servitudes, in fact everything which was intangible. 



SERVITUDES. 

Nature of term "Servitude." 

In dealing with servitudes, Justinian plunges "in medias 
res " without defining their nature, and a short explanation 
of their characteristics is therefore necessary. 

A servitude in its widest sense is a right possessed by 
one man in the property of another, and includes rights of 
way and other easements, leases, usufructs, pledges, and 
mortgages; but the term is generally applied by modern 
jurists to easements, and profits a pre7idre, both of which 
were known in Boman Law, though the latter had no distinct 
name, neither has it in French Law, though fully recognized 
in principle. 

The difference, however, is as follows: An easement 
according to English ideas is a right in the immoveable 
property of another, which is not attended with profit to the 
person whose estate has the benefit of the servitude, e.g. a 
right of way, whilst the person, who by virtue of an estate he 
holds has a profit a prendre, gets a benefit from the servitude 
which he has a right to exact from the owner of the subjected 
estate. 

The estate that had the power to exact the negative or 
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positive service was called the "res dominans," whilst the 
estate that was bound to render such positive or negative 
service was called the " res serviens." 



Classification of Servitudes. 

Servitudes were of two kinds — 

(a) Praedial. 

(6) Personal. 

A praedial servitude, or, as Justinian terms it, a servitude 
of a rural or urban immoveable, could only be enjoyed by a 
person so long as he was the owner or occupier of a given 
"praedium," or estate. 

The right to a servitude was considered by the Komans 
to be indivisible, the only servitude capable of division being 
that of " usufruct," and perhaps " habitatio." 

Though a man could own a servitude to all intents and 
purposes, he was not said to be in possession of it ; he had 
quasi possession only, and when he transferred this right, the 
process of so-called delivery was effected by " quasi traditio." 



Maxims applicable to Servitudes. 

There are three important maxims relative to servitudes, 
which are as follows : — 

A. " NuUi res sua servit," Le, where the ownership of 
the " res dominans " and the " res serviens " becomes vested 
in one person, and the servitude dies a natural death. 

[The main exception to this rule is in the case of tithes 
in England, which are not necessarily extinguished by unity 
of possession, if tithes can be considered as servitudes. Tithe 
is the right of the vicar of a parish, or the rector, as the case 
may be, to take one-tenth of the produce of all lands in the 
parish in kind. Payment in kind has now been commuted 
by statute into a money payment.] 

B. " Servitutum non ea natura est ut aliquid faciat qnis, 
ised ut aliquid patiatur aut non faciat." This means that 
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the owner of a " res serviens," as a general rule, has not 
to do something, but to forbear from doing something, or 
put up with something. 

[Dr. Holland points out that there are exceptions to this 
rule, and instances certain rights known to German Law as 
" reallasten," which he says "resemble servitudes." A 
reallast, he defines " as a duty attached to a piece of land of 
periodically performing certain acts. The owner of the land 
for the time being is bound to perform these acts.] 

C. There cannot be a servitude of a servitude. 

This means that, where you have a right of exacting a 
servitude from the owner, or occupier of another praedium 
you cannot have a servitude imposed upon your servitude by 
a third person, but it has been allowed that a person may 
have a right to draw water fix)m another's aqueduct. 

The following definition of real or praedial servitudes 
should be noted. 

The Code Napoleon defines it as follows : — 

" A charge imposed on a heritage for the use and advantage 
of a heritage belonging to another." 



Justinian's List of Servitudes. 

Justinian divides servitudes into real and personal, and 
*' real servitudes " he sub-divides into rural and urban. 

In the Institutes are given the following examples of 
'' rural immoveables," or praedial, or real, rural servitudes : — 

(1.) Iter. The footway, but according to the Digests, 
footway and bridleway combined. 

(2.) Actus. The right of driving any vehicle or any 
beast over your neighbour's land. 

(3.) Via, which was the most extensive of all the three, 
included the right of driving any vehicle, however large, and 
also walking and riding over the land, and dragging stones 
and timber over it. 

Actus included iter, and via included iter and actus. 

(4.) Aquae haustus. Eight of drawing water. 
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(5.) Eight of taking cattle to another's land to water 
(pecoris ad aquam appulsus). 

(6.) Eight of feeding cattle. 

(7.) Eight to burn lime (calcis coquendae), a profit 
a prendre. 

(8.) Eight of digging sand (arenae fodiendae), a profit 
a prendre. 

(9.) Aquae ductus, i,e. right of taking water ovet another's 
land. 

Justinian is somewhat doubtful whether (4) to (8) inclu- 
sive can strictly be called rural immoveables. 

Sandars thinks that.rural praedial servitudes were capable 
of being restricted by special contract, "for instance, A. 
could agree with B. to give him a right of driving cattle, 
but could bind B. down not to use the way unless accompanied 
by cattle," just as in England you can agree not to use a 
right of way save for the purpose of going to church. 

Justinian defines urban praedial servitudes as those con- 
nected with houses and buildings, and he gives the following 
examples : — 

(1.) Oneris ferendi. Eight of one householder to have 
his house supported by the house adjoining, resembling the 
English right of one owner of a semi-detached house to 
lateral support. 

(2.) Tigni immittendi, or right to run your beam in your 
neighbour's wall. 

(3.) Stilicidium, or flumen. Obligation to receive drip- 
pings from your neighbour's house on to your house or 
ground. 

(4.) Stilicidii non recipiendi. Obligation on your part 
not to drop water from your house on to that of your 
neighbour, or on to his ground. This is the converse of the 
preceding privilege. When you possessed " stilicidium," and 
did not make use of it for the prescribed time, your neighbour 
could bind you by law not to make use of it, or, in other 
words, your "res dominans" became a *'re8 serviens'* 
(stilicidii [vel fluminis] non recipiendi). 
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(5.) Altius non toUendi, i.e. obligation not to raise your 
house to such a height as to block your neighbour's right 
to light from his windows, etc. 

Sandars says there were two rights of this kind- 

(a) Jus luminum, " as to obstructing one's neighbour's 
Ughts." 

(6) Ne luminibus officiatur, "which precluded a man 
doing anything, whether by erecting buildings or planting 
trees, or by any other way interfering with his neighbour's 
light." 

[In England rights of light must be ancient or protected 
by legal contract in order to be enforced by law. Uninter- 
rupted enjoyment of light from a particular window for 
twenty years gives an indefeasible right to such light. 

When you construct new windows, such windows are 
not ancient lights, unless they replace exactly old windows 
which were ancient lights. 

You cannot complain of your light being obstructed by 
your neighbour, if you have as much light as you had before. 

Where your neighbour threatens to block your lights, 
you can get him restrained in his action by applying for 
what is called an "interim injunction " till the cause be tried. 
If when the cause is tried you succeed in your contention, 
the injunction will be made perpetual: 

When you apply for an injunction, you must undertake 
that if your contention fails, you will compensate your 
neighbour for any damage necessarily incidental to the 
interim injunction.] 

Creation of Servitudes. 

Servitudes in Eoman Law could be created by — 
(a) Pacts and stipulations. 
(J) By testament. 

(c) Adjudication by a judex in the actions of " familiae 

erciscundae," " communi dividundo," or "finium regundorum." 

{d) Eeservation, e,g, where you handed over a property. 
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but reserved the benefit of a servitude over same, e.g. a 
right of way or water, etc. 

(e) By long enjoyment, or rather, long " quasi possession.*' 
Usucapion as to servitudes was rendered unlawful by the 
Lex Scribonia. 

(/) Lege, Le. express enactment. 

Termination of Servitudes. 

Servitudes could be determined by — 
(1.) In jure cessio (obsolete in the reign of Justinian). 
(2.) Consolidatio or merger, where ownership of " res 
dominans " and " res serviens " merged in one person. 
(3.) Effluction of time, where such was the agreement. 
(4.) Surrender of right by owner of " res dominans." 
(5.) Non-user, " habitatio " forming an exception to the 

rule. 

(6.) Destruction of the " res serviens." 

(7.) As to usufruct, by death or "capitis deminutio 
media " or " maxima " of the usufructuary (" minima " in 
the time of Gains, see p. 260). 

Personal Servitudes. 

A personal servitude is a right in the property of another 
independently of owning a given estate. The only instances 
given by the Institutes of personal servitudes are Usufruct, 
Usus, and Habitatio. 

Usufruct, — Usufruct was the right of using a thing and 
taking the fruits thereof, but keeping the substance 
unimpaired during the period (generally for life of usufruc- 
tuary) for which the udufruct lasted (salva rerum substantia), 
unless the subject-matter of the usufruct ceased to exist, 
w^hen the usufructuary was discharged from liability. 

The usufructuary could lease or assign by way of sale his 
rights of taking the fruits, the rent derivable from such 
course of action being styled " fructus civiles " (same name 
in French Law). 
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He could not alter the substance of the thing entrusted 
to him, but he could perhaps sink mines and quarries or cut 
timber. 

He could not alter the structure of a house or radically 
alter property, even if he improved it. 

On entering upon the property, he usually gave security 
to be a good father respecting the same, and to yield up the 
premises on the expiration of the period agreed upon. 

Usufruct could exist as to all things that were not 
"fungibles," and the term "fungible" signifies, according to 
Austin, a thing whereof the obligation to deliver can be 
satisfied by the rendering or delivery of the thing itself or 
an equivalent ; thus, if A. lends B. a shilling, B. can discharge 
the obligation by paying to A. the same or another shilling 
or current coin of equal value. Usufruct of fungibles was 
called " quasi usufiruct," which was afterwards legalized, on 
security to render an equivalent being given. 

[According to English Law the tenant for life, whose 
position presents great similarity to that of the usufructuary, 
could not sink new mines and quarries or cut timber of a 
certain growth (i.e. oak, elm, ash, everywhere, and, by local 
custom, beech trees) without committing voluntary waste; 
but he could commit ameliorative waste, i.e. he could enlarge 
the house and add new buildings, and the holder of a living 
can do the same on getting leave for the purpose.] 

Usufruct, according to Justinian, could be separated from 
the naked ownership (nuda proprietas) in many ways, viz. 
by- 

(a) Bequest under a will, leaving the naked ownership 
to the heir. 

(6) Where legatee had ownership and heir usufruct. 

(c) By one legatee having usufruct in a thing and 
another legatee the naked ownership. 

(d) By pacts and stipulations. 

(e) By act of the law, as in the case of "peculium 
adventitium " (see post, p. 89). 

Usufruct was terminated by — 

R.L. G 
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(a) Death of the usufructuary. 

(6) "Capitis deminutio media" or "maxima" of usu- 
fructuary. 

(c) By usufructuary breaking his agreement with the 
proprietor. 

(d) Surrender. 

(e) Merger. 

(f) Destruction of a building which was a subject of a 
usufruct. 

In the time of Gains usufruct terminated where usu- 
fructuary sustained "minima capitis deminutio/' and this 
was the law till Justinian altered it. 

On termination of usufruct the property fell to the owner 
of the " nuda proprietas," or naked ownership. 

UstbS. — Usus was created and put an end to in the same 
way as usufruct, and it is noticeable that, contrary to the 
practice in England, where the subject-matter of the lease 
was destroyed, rent ceased to be due. 

The right of the "usuarius" was, however, far more 
limited as to enjoyment. He could only take sufficient fruit, 
herbs, flowers, hay, straw, and wood for the daily needs of 
. himself and his family. 

He was precluded from annoying the owner or disturbing 
the labourers on the estate. He could not sub-let, or assign 
his estate, or even allow another to occupy the premises free 
of charge, which were all things within the compass of the 
usufructuary. 

[In England the tenant may, unless forbidden by the 
•contract of tenancy, assign or underlet.] 

Justinian says he might have only one visitor at a time, 
l)ut he could have his family, his slaves, and freedmen in his 
service with him, and also hired servants, who were doing 
regular work for him. 

The " usuarius " of a slave could not delegate the privi- 
lege of using that slave to another person, and the 
"usuarius" of cattle or sheep by bequest under a will 
could not take the milk, the young, or the wool, for these 
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were fruits ; he could only use these animals for manuring 
purposes. 

Hahitatio, — The right of " habitatio " was a kind of lease 
with a power of sub-letting, which was not so much the 
result of strict law as a matter of custom. 

The right was not put an end to by " non-user " or by 
" capitis deminutio minima." 

The Colonus. 

A lease to a free colonus was a kind of personal servitude 
in that it was a subtraction from ownership. 

When the colonus died, his heir took on the lease. 

In Muirhead's "Eoman Law" there is an excellent account 
of the colonus, of which the following is a summary : — 

He was (1.) personally free, but rights in his person and 
estate passed with the land. 

(2.) He was a tax-payer (liable to poll tax). 

(30 He was liable, like the English feudal tenant, to 
follow the dominus to war when summoned, but unable to 
serve as a soldier on his own account and of his own volition. 

(4.) Though personally a free man, he could not desert 
his tenement, which reminds us of the Statute of Labourers 
in the days of the Plantagenets. 

(5.) He paid rent, usually in kind, and this rent could 
not be increased. 

(6.) When a colonus escaped, his dominus could on 
catching him put him in fetters. 

(7.) By his master's sanction he might lawfully marry 
and become a paterfamilias, after a fashion. 

(8.) His property passed to his heirs either by will or on 
an intestacy. If he made no will and had no " heredes ab 
intestate," the dominus took the property. 

[This somewhat resembles the feudal incident of escheat.] 

(9.) He could only transfer his holding with the lord's 
consent, as his effects were viewed in the light of a slave's 
peculium. He probably paid a fine to the lord on alienation. 
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[Here can be detected the following important elements 
appertaining to English and Continental feudalism : — 

(1.) The fine, on alienation, betokening the lord's per- 
mission to alienate. 

(2.) Escheat of the property to the lord on failure of heirs. 

(3.) Liability to military service at the lord's call.] 

There were also " liberi coloni," who were on a different 
footing to other "coloni," though all were supposed to be 
free. 

[The English feudal lord had various humble persons who 
lived on his land, besides the military tenants (if any). 
These were tenants who held by free or common socage, 
who rendered fixed services and could not be expected to 
assist their lord in other ways, and who might have sprung 
from the " liberi coloni." There were also villains or serfs, 
who did not know from day to day what work their lord 
would give them to do. These men are now represented by 
the modern copyholder, who holds his land at the (supposed) 
will of his lord, and subject to the rents and other services 
therefore due, and of right accustomed. The lord had often 
also freeholders attached to his manor, and also customary 
freeholders, which latter class corresponded in all respects to 
copyholders, with this exception, that they did not, or rather 
were not supposed to, hold at the will of the lord.] 

Emphyteusis. 

There was also another servitude, or quasi servitude, 
known as "emphyteusis." The " emphy teuta," or tenant, 
held land of his lord in perpetuity, paying a rent known as 
"pensio" or "canon," somewhat resembling the English 
holding of an estate on payment of a fee farm rent. 

His liabilities may be summed up as follows : — 

(a) He had to pay the *' pensio," or, in case of default, for 
three years', run the risk of eviction. 

(6) He had so to manage the property so as not to en- 
danger the value. 



MORTGAGES 85 

(c) He was liable for partial destruction of his holding, 
but not for total destruction. 

If he was ejected, he could himself sue in his own person, 
and was not obliged, like the leaseholder, to seek redress 
from the landlord only. He could sell his interest, but was 
obliged to offer his lord a right of pre-emption ; and if the 
lord did not wish to buy, the tenant had to pay a fine of 
£2 per cent, on alienation, called '* laudemium," like the 
English tenant in " servitio militare." 

[Austin intimates that the feudal system arose from 
grafting precarium upon emphyteusis.] 

The Inquilinus. 

When you took a lease of a house you were called an " in- 
qniliaus " ; and when you took the lease of a farm a "colonus." 

Mortgages. 

According to English Law, a modem mortgage of land is 
the vesting of an estate or interest in the lender (mortgagee) 
«s security for the repayment by the borrower (mortgagor) of 
a sum of money with or without interest. 

In the early days of Eoman Law the borrower mancipated, 
i.e. conveyed his land to the lender "per aes et libram" 
(see Gains, post, p. 252), and trusted to his generosity to hand 
back the estate on payment of the money borrowed by the 
time agreed upon. 

The borrower often had a hard time of it, and sustained 
great loss when his friend declined to hand back the property, 
considering that the money lent was far from being the 
equivalent to the sale price. 

The praetor, after a time, recognizing the fact that a' 
person who had handed over a thing by way of pledge had 
legal rights (as to Law of Pledge, see p, 155), countenanced 
pledges of land in the place of the "contractus fiduciae" 
(actio pignoraticia). 

Pledges of land were unsatisfactory, because — 

(1.) The borrower was out of possession, and the lender, 
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who perchance was not so well acquainted with the manage- 
ment of the property, was in possession. 

(2.) The lender had no estate in the property, and could 
not realize his security. 

Both parties being thus at a disadvantage, some '' modus 
Vivendi" was necessary, and the praetor countenanced 
hypothecs, an importation from Greece, a system whereby 
the borrower, until default, retained possession of the land 
like the mortgagor in England of the present day, and adapted 
the charge, or remedy of the landlord over the stock of his 
tenant (hypotheca) who was a defaulter as to rent, to 
mortgagees of things by way of hypothec. 

The right of action given by the praetor to the landlord 
was called the "actio serviana," and the equivalent right 
extended by the praetor to the mortgagee by way of hypothec, 
was called the "actio quasi serviana," because it was an 
action on a footing with the " actio serviana." 

Instances arose of mortgagors .by way of hypothec mort- 
gaging their properties over and over again, and as a rule the 
first mortgagee in point of time was preferred to the others,, 
as is often the case in England, the maxim being, " Qui prior 
est tempore potior est jure" but there were a few exceptions — 

(1.) Where the property was mortgaged to the Fiscus for 
payment of taxes. 

(2.) The hypothec of the wife for her '* dos," or dowry. 

(3.) Where the hypothec was made by a written instru- 
ment publicly registered. 

(4.) Where the mortgage was in writing and attested by 
three witnesses. 

The rights of the mortgagee in Justinian's time were as. 
follows : — 

(1.) To get the property into his possession, somewhat 
like the right of the English mortgagee to take possession. 

(2.) In the absence of agreement to the contrary, to sell the 
property, after giving mortgagor two years* notice to pay off. 

(3.) After recouping himself all expenses out of proceeds 
of sale, to hand over balance to debtor. 
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(4.) To pledge the property. 

(5.) To foreclose by leave of the Court, i.e. hold the estate 
free from the mortgage, in the event of inability to sell at an 
adequate price. 

The duties of the mortgagee were — 

(1.) To yield up possession to mortgagor on payment of all 
principal moneys and interest, where the mortgage was by way 
of " pignus " or pledge, or perhaps where, after a mortgage by 
way of hypothec originally, he had entered into possession. 

(2.) To account for the balance of the purchase money on 
a sale. 

(3.) When in possession to exercise the diligence of a. 
good paterfamilias re the property. 

Tacit Hypothecs. 

There were in Roman Law interests called "tacit"* 
hypothecs, amongst which may be noted the following : — 

(1.) The hypothec of the landlord of a house over 
furniture, similar to the English right of distress, but not 
identical in jdl respects. 

(2.) The hypothec of the Treasury re impaid taxes. 

(3.) The wife's hypothec over the husband's property re 
her " dos," or dowry. 

(4.) The hypothec of the son over the father's property 
n "peculium adventicium," somewhat resembling rights of a 
reversioner in England. 

(5.) The right of husband over the dowry of the wife ont 
eviction. 

(6.) Hypothec of landlord over crops of tenant. 

(7.) Hypothec of pupils over the property of the 
"tutores." 

(8.) The hypothec of "argentarii" (bankers) over im- 
moveable property of their customers, when such immove- 
able property was bought with money they had lent to 
such customers. 

[This reminds us of the banker's general lien on 
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customer's property, including title-deeds, in his hands for 
overdrawn account or moneys lent.] 

(9.) The hypothec of beneficiaries over the property of 
their trustees. 

(10.) The hypothec of legatees over the property of the 
" heres," or heir. 

Superficies. 

This was the letting of a building, and perhaps superficial 
adjuncts, and was similar in all its aspects to " emphyteusis," 
except that it related to the surface of the land, but ^ not the 
land itself. A yearly rent was paid by the tenant. 

Sandars thinks " it only related to things on the ground." 

[The term " land " .in England includes the air above 
and the depths below, and the Eomans held the same view, 
^' Cujus est solum, ejus est usque ad coelum et ad inferos." 

The English Law is diffuse on the rights and duties of 
surface owners as well as owners of the sub-soil.] 

Superficies was probably a praetorian invention applic- 
able to buildings at a time when only " agri vectigales " 
were the subjects of " emphyteusis," the right of the lord to 
receive the rent of the emphyteuta being called '* vectigaL" 
These " vectigalia " got into the hands of private persons, as 
Horace mentions a boasting person who says, " Mihi vectigalia 
magna." 

Acquisition of Property through others, and the 

Power of Alienation. 

Property could be acquired in the following ways : — 

(a) By means of children under power. 

(6) By means of slaves one owned. 

(c) By means of slaves whereof one had usufruct as to 
labours. 

{d) By means of slaves one possessed lona fide as to 
labours. 

(e) By means of freemen one possessed hona fide as to 
labours. 
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As to property coming to persons through children, 
Justinian says that formerly ("peculium castrense/' or 
soldiers' pay and prize-money excepted) all property 
devolving on the child passed to the paterfamilias, who 
had free power of disposition over the same. 

Justinian altered this law by enacting that all the 
fortune and all the earnings of the son should belong to 
the son, subject to the " pater " having usufruct therein for 
his life, but that where the earnings, etc., had accrued from 
the fortune of the " pater " (" peculium profectitium "), such 
earnings should still belong to him. 

In the reign of Constantino, property coming to a son 
from his mother, in which the father had only the usufruct 
for life, was called "peculium adventitium." Succeeding 
emperors extended this right to property coming to a son 
through his wife and various other relatives. Justinian 
further extended the right to all property acquired by the 
son, except "peculium castrense," "quasi castrense," and 
" profectitium." 

This is, however, of small importance considering the 
rights of property conferred upon the child under the Novels 
(see antCy p. 23). 

" Peculium profectitium " was not affected by the Novels. 

It was a common practice when a father emancipated 
his son to deduct a third part of the son's property in 
which he had rights as a consideration for the emanci- 
pation. Justinian enacted that in lieu of the father 
appropriating one-third of this property, he might retain 
one-half for life by way of usufruct. 

There was another kind of peculium, which the father 
eould not touch, called " peculium quasi castrense," which 
probably existed as far back as Ulpian's time, and this 
consisted of the son's earnings as the holder of certain 
public appointments, civil or ecclesiastical. The number 
of appointments giving rise to the privilege was enlarged 
from time to time during the Empire. 

It is not mentioned by Gains. 
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Slave Earnings, etc. 

All property devolving on slaves, from whatever source, 
accrued to their masters as a general rule, and also all 
earnings, even against the wishes of such masters, and 
without their knowledge. 

When a slave became heir under a will, he could, if 
his master so ordered, enter upon the inheritance on that 
master's behalf. The legacy of the slave was the master's 
legacy, and whatever the slave, if free, would be entitled to 
possess, the master could possess. 

Where, however, the master had only usufruct in a slave, 
legacies, heirships, gifts, etc., belonged to the owner of the 
"nuda proprietas," and not to the master, and the same 
rule applied to bona fde possessors of other persons' slaves, 
and of freed persons, but all results of labour accrued to the 
usufructuary or possessor. 



Alienation. 

Occasionally the owner of property could not dispose of 
that property, and occasionally a person, who was not owner 
of a given piece of property, could alienate it. 

The husband, who was the supposed owner of the " dos," 
or dowry, of the wife during the continuance of the marriage, 
was forbidden by the Lex Julia to alienate by way of sale 
or mortgage the parts thereof, consisting of immoveables in 
Italy, without his wife's consent. 

Justinian extended this law to the provinces, and forbade 
either sale or mortgage even with the wife's consent. 

A creditor, though not the owner of a pawned thing, had 
certain powers of alienation over it, for the pawner, by the 
act of pledging, impliedly consented to the arrangement. 

Justinian enacted that the pledgee should, on giving two 
years' notice to the borrower, or such notice as was agreed 
upon at the time, be able to sell the thing, and that he 
should not be able to contract himself out of this right, and 
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if, after two years, it was found impossible to sell the thing, 
it should belong to him. 

[In England a pawnbroker must take out a licence to 
trade, and his Christian name, surname, and calling must be 
posted up outside his shop. He has to give a pawnticket to 
the pledgor, and any person producing the ticket can redeem 
the pledge, but where the ticket is lost, a new one can be 
obtained on compliance with certain statutory regulations. 
The rate of interest chargeable by the pawnbroker is fixed 
by statute. 

Where the ' property pledged exceeds ten shillings in 
value, the pawnbroker cannot sell it before one year and 
seven days have elapsed since the pledging, and then he must 
sell by public auction. 

He must enter correctly in his books the exact price 
obtained, and he must permit the owner of the pawnticket 
to inspect such entry, and if he refuses to hand over the 
surplus to the borrower or holder of the ticket, he commits 
a crime. The pawnbroker must exercise ordinary business 
diligence in the custody of the pledge, but where the pledge 
is destroyed by fire, he can claim the amount advanced and 
his interest.] 

No " pupiUus " could transfer property in a thing with- 
out the authority of the tutor, neither could he lend money. 

Where a pupil lent money without tutorial authority, 
the money did not become the property of the borrower, and 
the unspent money in his hands could be recovered by a 
" vindicatio/' 

If the money was spent, a personal action lay against the 
horn fide borrower, and an " actio ad exhibendum " against 
the fraudulent borrower (i.e. an action to disgorge the thing 
plus the profits derived thereby). 

Pupils could acquire property without tutorial authority, 
but the debtor, who paid the pupil behind the tutor's back, 
or even without his authority, would be made in some cases 
to pay over again. 

Justinian enacted that debtors desirous of paying pupils 
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should, on obtaining a magistrate's order free of charge, be 
saved harmless from all consequences. The money had to be 
paid through the tutor. 

Where a pupil had already been paid, and had either 
the money upon him or had been enriched by the payment, 
he could be met with a defence of fraud, if he sued for the 
money afterwards. 

If the money was lost, or frittered away, the debtor could 
not benefit by the plea of fraud, but had to pay over again. 
In no case was a payment by a pupil ever lawful without 
the requisite authority. This shows that a pupil could 
better his position, but could not make it worse, without the 
authority of the tutor. 

Itefore Justinian's enactment the debtor paying the pupil 
with the authority of the tutor had a duty cast upon him to 
see to the application of the money, as a "restitutio in 
integrum " might be ordered ; and this was one of the reasons 
for Justinian's enactment. 

[In England for a long time a purchaser who bought from 
trustees was liable to see to the proper application of the 
purchase money.] 

ACQUISITION OF EES UNIVEESITATIS. 

The Will— Formalities relating to Wills. 

Justinian tells us that the word " testamentum " came from 
" testatio mentis," signifying " the mental determination." 

He says that in ancient times wills were made either 
" calatis comitus " before the Comitia in time of peace, or " in 
procinctu " in time of approaching war. 

He also mentions the testament "per aes et libram," 
which is amply discussed by Gains (see p. 268). 

He says that wills " calatis comitiis " and " in procinctu " 
in old days gave place to wills " per aes et libram." 

Cicero mentions both the will " in procinctu " and the one 
" per aes et Ubram." 

The term " calatis comitiis " probably meant the special 
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sitting of the Comitia Curiata to transact ordinary private 
business. 

It is doubtful whether the early Plebeians could either 
make a will in •' calatis comitiis " or " in procinctu." 

Probably, however, previous to the Twelve Tables Law, 
the Comitia Curiata, at the instance of the pontiffs, could take 
objections to the terms of any given will on the ground of 
the alienation of the " sacra " and for other reasons, but after- 
wards it appears that comparative testamentary freedom was 
attained (uti legassit ita jus esto). 

[In old days the gens to which a man belonged succeeded 
to his property in default of descendants and agnati, and 
they probably, so to say, put a spoke in the wheel of any 
testator who was desirous of leaving his money out of the 
r^ular channel.] 

Testaments made " calatis comitiis," " in procinctu," and 
" per aes et libram " were civil law testaments; but the praetor 
later on, as Gains also tells us, permitted a testament which 
was attested by seven witnesses, who were to seal the docu- 
ment, no signature being necessary, as may possibly be the 
case even now with the English deed. 

The Imperial will, which existed in Justinian's time, and 
was the work of Theodosius and Valentinian, had, according 
to Justinian, to be signed by the testator, and signed and 
sealed by seven witnesses. 

When testator was too ill to sign an eighth witness signed 
for him. 

This Imperial will was called " tripertitum," because it 
originated from, and had the ingredients of, three different 
sources. 

The necessity of all the formalities having to be gone 
through at one and the same time comes from the Civil Law ^ 
the seals of the witnesses from thePretorian Law; and thesigna- 
ture of the witnesses and the testator from the Imperial Law. 

The nuncupative or oral will was perfectly good in 
Justinian's time. It was orally declared in the presence of 
seven witnesses. 
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Justinian prescribed a further formality in wills by insist- 
ing that the names of the heirs should be either in the hand- 
writing of the testator or one of the witnesses. 

He (Justinian) then quotes the opinion of Pomponius that 
the seal need not belong to the witness, any seal sufficing, as 
in England at the present day in the case of deeds. 

All persons with whom the testator had no " testamenti 
factio " were ineligible as witnesses. 

" Testamenti factio " might briefly be defined as 
capacity — 

(a) To make a will. 

(b) To take thereunder. 

(c) To be a competent witness thereto. 

It was, as a rule, necessary for testator to have capacity 
to make a will at the time of execution, and also at the time 
of his decease; and, according to the "jus civile," if any 
incapacity supervened between execution and death, the will 
was invalid. 

Witnesses, with one exception, to wit, the actual slave 
reputed free, had to have " testamenti factio " with testator 
at the time of execution. 

The legatee, to benefit under a will, had, as a rule, to have 
capacity at three different periods, viz. time of execution, time 
of death of testator, time of entry upon heritage by heir 
(aditio hereditatis). 

When the heir was somehow rendered incapable between 
execution by testator and his death he could inherit; but 
incapacity arising between testator's death and time of entry- 
was fatal. 

Slaves could be made heirs in the sense that they could 
transmit property to their masters, but they could neither 
make wills nor witness them; ergo, they had "testamenti 
factio " in a very limited sense only. 

Women could make wills, but they could neither witness 
nor take legacies thereunder (Lex Voconia), but legacies could 
be given to others in trust for them. 

Persons under puberty could not make wills or witness 
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wills, though, when males, they could take both heirships 
and legacies. 

The following other persons were incompetent witnesses 
to wills : — 

(1.) Madmen. 

(2.) Interdicted prodigals. 

(3.) Infamous persons. 

(4.) Foreigners. 

The reputed freeman, who, being actually a slave, witnessed 
a will by mistake, did not by his action render the testament 
void. 

Several members of the same family could act as witnesses 
to the same will ; but the son could not witness the father's 
will, or vice versa, as to " castrense peculium," or probably at 
all under the Novels. 

The heir could not be a witness, for he was in the position, 
as it were, of the old "familiae emptor," who bought the 
heritage " per aes et libram " to suit the testator's convenience 
(see Gains, p. 268), and a person in the heir's power counted 
as the heir. 

Legatees were competent witnesses, and also beneficiaries 
under a trust created by the will (fidei commissarii), and so 
were their " patres," and also persons under their power, and 
they did not lose thereby the right to benefit, as is the case 
in England in certain cases mentioned hereafter. 

Wills might be written on any substance, and the testator 
might have several duplicates of his will made, provided that 
the requisite formalities were observed as to each duplicate. 
The law as to this latter point is the same in England. 



Soldiers' Wills. 

The soldier, whilst on active service only, i.e. whilst in 
camp, could make an informal will, which had not necessarily 
to be in writing, and one witness sufficed, unless that witness 
stated that he was the heir under the will, or the circumstances 
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were otherwise suspicious, and then corroboration was 
required. 

Where a soldier, previous to going into camp, had made an 
informal will, he could ratify that document by a soldier's will. 

The soldier s will remained in force until one year after 
his discharge from the army, and, when the death of a soldier 
occurred within a year of his leaving the army, and a condition 
imposed on his heir was still unaccomplished, the will was 
valid. 

The civilian will of a soldier, made before going into camp, 
could be altered at pleasure by him whilst in camp, and was 
a valid document in its altered state. 

Where a soldier was either emancipated, or arrogated, the 
will was not prejudiced by the " capitis deminutio " he had 
sustained. 

A soldier could make a will as to part only of his effects, 
which the civilian could not do ; neither was he obliged,tas in 
the case of the civilian, to disinherit his children by express 
words. The deaf and dumb soldier could make a will. 

Legalized Informal Wills. 

Mr. Sohm gives the following instances of Informal 
WiUs:— 

(1.) " Principi oblatum," that is, handed to the Emperor, 
or possibly some deputy, to be placed in the public registry 
where documents of the kind were kept. 

(2.) "Testamentum apud acta conditum," when the 
testator declared his wishes before a magistrate, for them to 
be entered in the court records. 

These two were called Public Wills. 

(3.) " Parentis inter liberos," which was held valid — 

(a) If attested by two witnesses, or 

(6) When dated, and written from beginning to end, in 
testator s handwriting, like the modem French " Holograph." 

If this will related to other people than children, the 
proper formalities were not dispensed with. 
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(4.) Where a man lived in a remote country district, and 
the will had to be s^ned at very short notice, five witnesses 
were held sufficient. 

Certain formalities were also relaxed in times of epidemic 

or plague. 

Ability to make Wills. 

The following persons could not make wills under the 
Institutes : — 

(a) Those under "potestas" of a paterfamilias (except 
sons as to " castrense " and " quasi castrense peculium "). 
"Castrense peculium," and probably "quasi castrense 
peculium," were free from the father's debts, contracts, and 
engagements, but all this is a minor matter in view of the 
fact that under the Novels (".peculium profectitium " excepted) 
the son was independent of the father, so far as property 
was concerned. 

(J) Those who had not attained puberty. 

(c) Madmen (save during lucid intervals). 

The wills of madmen executed before they became mad 
were valid, as in England. 

{d) Interdicted prodigals. 

(e) The stone deaf, and those absolutely dumb, unless 
peculiar formalities were observed. 

(/) The blind man, unless a notary was in the room, or 
an eighth witness, who should either read aloud the will to 
the blind man, or should have the will dictated to him by 
the blind man in the presence of the witnesses. 

{g) A captive during actual captivity. Subsequent 
captivity did not matter. 

Where a testator died in captivity, however, the will 
stood, if made before captivity, owing to a pious fraud or 
fiction, whereby he was supposed to have made the will at 
the precise time he was made captive. 

The praetor was induced to entertain this fiction owing 
to a provision in the "Lex Cornelia de Falsis," that a 
person who forged the will of him who died in captivity 

K.L, H 



98 STUDENT'S GUIDE TO ROMAN LAW 

should have the same punishment as the forger of the will of 
a citizen who died out of captivity. 

[Fictions were originally employed to modify the law, 
where express legislation would have wounded popular 
feeling. Thus in Bome the praetor gave " bonorum possessio " 
to children, who pretended for the purpose to be heirs, as 
in England during the Plantagenet period, a man could 
make use of convenient machinery (provided for the KiDg) 
to enable him to sue in the Court of Exchequer, provided 
that he pretended that he was the King's debtor, and was 
unable to pay the King's dues, because the defendant would 
not pay him.] 

Disinherison of Children. 

Justinian says that by the old law a testator had either 
to disinherit, or institute as heirs by name (if there was 
more than one male child), all sons, including adopted sons in 
his power, and it made no diflTerence whether the sons in 
question survived the testator or not, but all other children 
could be disinherited* by alluding to them as "the rest" 
(ceteri). 

The testator's posthumous male children had to be dis- 
inherited in the following manner, if not instituted as heirs : 
"Whatever child shall be bom to me, let him or her be 
disinherited," or by saying, "Postumus exheres esto." If 
a posthumous child was passed over in silence, the will 
became void on its subsequent agnation, but otherwise it 
was not affected. 

Posthumous females might be disinherited under the term 
"ceteri," i,e, in general terms, but some legacy should be 
bequeathed to them showing that they were not omitted 
through being forgotten. 

When you had a son in your power and grandchildren by 
him, the grandchildren became your "sui heredes" on his 
decease, by virtue of a process styled by Justinian " quasi 
agnation." 
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Testator, as a precaution, had either to institute as heirs 
or disinherit grandchildren not in his power, for the reason 
that the praetor took no notice of the emancipation of a son, 
provided such son had not entered a different family. 

Where, under the old law, a child by adoption was emanci- 
pated, he reverted to the position of son to his natural father, 
but only then. 

Under the old law, in this instance the will would not 
have held good. 

Justinian altered the old law as to disinherison by pro- 
viding that all children, whether male, female, or grand- 
children, should be disinherited by name, but that adopted 
children should have no rights against the adopter save under 
an intestacy, unless the "adoptio" was "plena" and involved 
" potestas." 

Mothers and maternal grandfathers could pass over 
descendants in silence, for these descendants had no claims 
over them. 

Where a military person omitted his children, posthumous 
or otherwise, the presumption was that he had disinherited 
them by name. 

Sandars says that the Lex Junia Velleia (a.u.c. 763) 
enabled a testator (1) "to institute or exclude those con- 
ceived prior to the date of the will, who should, after the 
date of the will, become his 'sui heredes' during his life 
(postumi velleiani) " ; (2) " to exclude grandchildren, or other 
descendants bom before the date of the will, who might, if 
the son of the testator died in the testator's lifetime, take the 
place of their father, and become 'sui heredes' during the 
testator's life (quasi postumi velleiani)." 

4 

Institution of Heirs. 

Either fireemen or slaves were capable of being made 
heirs, but where a man appointed his own slave as heir, it 
was formerly necessary to free him at the same time by 
express words used for the purpose, but in the time of 
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Justinian the mere appointment carried with it manumission 
by implication. 

Where, however, a female made a slave her heir, with 
whom she had had sexual intercourse, the appointment and 
manumission were both void. 

A slave, wherein another held usufruct, was deemed the 
slave of him who had merely bare ownership, although 
the usufructary, so far as profits of labour were concerned, 
was his master. 

A slave who had been appointed heir became necessary 
heir at his master's death, and this gave him freedom ; but 
where the slave in question was liberated by the master 
during his lifetime, he became an "extraneus heres," and 
could refuse the heritage. 

Where a slave, who had been appointed heir, had been 
parted with to a transferee, such transferee was practically 
«nade heir through the slave, and the slave remained in 
4)ondage. 

Where another's slave was appointed heir, he had, unless 
freed, to enter on the heritage by the orders of his master. 

Wiere another man's slave was transferred during the 
testator's life, or after his death, but before acceptance of 
heritage, he could enter thereon by permission of his new 
master, the transferee, and on his behalf. 

When the slave of another had been freed in testator's 
lifetime, or after his death before acceptance of heritage, 
6uch slave being then free could enter on the heritage 
or not as he chose. 

The slave of a child "en ventre sa mere" could be 
.appointed heir. 

Where a slave was the common property of two or more 
owners, he acquired the heritage for all those masters by 
whose orders he had entered. 

The number of heirs appointed by a will might be 
unlimited. 
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Parts into which a Heritage was divided. 

It was the practice in drawing a will to consider it worth 
one " as," divided into as many ounces as the testator chose. 

The favourite division, however, was one "as" of 12 ounces, 
and each of these fractions had its particular designation, 
thus — 

Sextans = J Septunx = ^^jj 

Quadrans = ^ Bes = § 

Triens = i Dodrans = ? 

Quincunx = y\ Deunx = \l 

Semis = ^ As = tf 

Where testator appointed only one " heres," and styled 
him "heres ex semisse," he was deemed to have divided 
the heritage into an " as " of 6 ounces, and a heritage might,, 
if testator chose, consist of an "as" of 24 ounces (dupondius),. 
36 ounces (tripondius), and so on, for nobody, military 
persons excepted, could die testate as to a portion of their* 
estates only, as they can in England. 

It was quite unnecessary, when appointing two or more^ 
heirs, to assign a definite portion to each heir, for in the 
absence of an express or implied " direction " to that effect,, 
the heirs, to whom no particular shares had been assigned,, 
took equally. 

Where there were more than two heirs, a share being: 
allotted to all but one, then the heir who was minus a share- 
took what was necessary to make up the imaginary "as,"" 
and the same law applied where more than one heir was 
minus a share. 

Where there was a surplus of the "as," and each heir 
had had his respective share allotted, the share of each heir 
was increased in proportion ; and in the converse case the 
share of each heir was proportionately decreased. 

Where the "as" consisted of 24 ounces (dupondius) or 
36 ounces (tripondius), the heir minus a share got what was 
left to make up an " as " of as many ounces as the testator 
was presumed to have intended. 
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Of Heirs. 

Heirs might be appointed absolutely or conditionally, but 
not from or up to a certain date (semel heres, semper 
heres), and where an^Jappointment of this kind was made, 
the person appointed took as heir absolutely, the limitation 
as to time being deemed a surplusage. 

A conjunctive condition was where the heir, to render 
his appointment valid, had to do this thing and that thing 
in addition ; but where he had a choice, i.e, this thing or 
that thing, the condition was said to be disjunctive. 

In the former case he had to do all that he was required 
to do, and in the latter case he could choose which of the 
alternative courses he would adopt. 

Personal acquaintance was not essential to the valid 
appointment of an heir. 

An impossible condition, attached to an institution, was 
treated as a nullity, and the heir took in any event; the 
same remark applies to legacies, trusts, and manumissions. 

Substitution of Heirs. 

A testator could substitute one heir for another, and one 
heir in the place of several, and several in the place of one, 
the number of substitutions being imlimited. Thus a testator 
could say, " Let A. be heir, and if he refuses, let B. be heir, 
and if B. refuses, let C, my slave, be necessary heir." 

Where there was more than one heir appointed, and 
these persons had unequal shares allotted to them, and they 
were substituted reciprocally to one another, they took the 
same shares under the substitution clause as they would 
have taken in the instituting clause. 

"Where a man by will appointed A., a slave, as heir, 
believing him to be free, and afterwards substituted B. as 
heir, in this case, if A. took up the heritage by his master's 
command, he had to share equally with B. 

Where there was a substitution of a co-heir to any heir 



HOW WILLS WERE INVALIDATED 103 

duly instituted, and again another person was substituted to 
such co-heir, this third person got the shares of both the 
heir and co-heir. 

PapiLLARY Substitution. 

It was a Soman doctrine that a parent could make a will 
for a child who was too young to make one himself, but he 
had to make his own will at the same time. This was done 
as follows : " Let A., my child, be my heir, and if he shall not 
survive me or shall die under the age of puberty, let B. be 
my heir." 

In the above illustration where A. predeceased testator, 
B. was heir to testator ; but if A. survived testator, and died 
under puberty, B. was heir to A., the son. 

Quasi Pupillary Substitution. 

Justinian extended this doctrine to adult descendants 
who were " non compos mentis," and the father's substitute 
eould take whilst the insanity continued, but afterwards the 
substitution was invalid ("quasi pupillary substitution" or 
" substitutio exemplaris "). 

Where a father desired to make a pupillary substitution, 
hut did not wish a son to become the object of foul play, he 
could keep the part of his will containing the substitution 
sealed up until the death of his son under puberty. 

Disinherited children, as well as those under power, 
could be the objects of pupillary substitution, and such 
pupillary substitution passed to the substituted heir appointed 
by the father, all separate property of the son whether 
derived from the father or not. 



How Wills were invalidated. 

A will was invalid when it was — 
(1.) Buptum (valid first, but rendered invalid by some 
event happening). 
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(2.) Irritum (valid first, but rendered invalid by " capitis 
deminutio "). 

(3.) Nullius momenti (where a descendant was not dis- 
inherited in proper form). 

(4.) Non jure factum, injustum, or imperfectum (where 
some necessary formality was lacking). 

(5.) Destitutum (where no heir would enter upon the 
heritage). 

A will was " ruptum '' (1) where a new " suus hares '* 
arose, who ought to have been appointed heir, or else 
exheredated in legal form. 

(2.) Where the old will was replaced by a new one 
properly executed in due legal form. 

It did not signify whether the old will was replaced by 
an adequate will, due formality of execution being all that 
was necessary for the purpose of revocation. 

Where the heir under the second will, was heir to certain 
property only, the new will was the recognized document, 
but the heir under the new will, after contenting himself 
with what was given, or his "Falcidian" fourth, as the 
case might be (see p. 117), had to transfer the rest of the 
heritage under the old will. 

This rule applied only where the first will was evidently 
intended to stand as altered by the second will ; in fact, the 
second will was what we should call a codicil. 

Where the seals of seven witnesses were attached to a 
will, and after its execution the testator underwent " capitis 
deminutio," but became " sui juris " before his decease, the 
praetor gave "bonorum possessio" to the instituted heirs, 
"secundum tabulas" {vide post, p. 135). 

Merely commencing a new will, and not signing it before 
witnesses, did not revoke an old will, and this is the case in 
England* 

The Emperor Pertinax made a law that he would not 
accept an heirship to screen an irregularity, or because an 
action was pending between testator and a stranger; and 
Severus and Antoninus legislated to the sp*me effect, on the 
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ground that, though the laws did not hind them, they must 
live in obedience to the laws. 



The Inofficious Will, 

An inofficious will was upset, as the will of a madman 
was, and an intestacy was declared when it was shown that 
the testator had not done his duty to certain near relatives. 

Parents could attack the testaments of their children, 
and vice versd, and so could brothers and sisters ; but as to 
the latter, only when infamous persons were preferred to 
them. 

No other relative could bring the action. 

Adopted children, when the adoption wjus " plena," had 
the like privilege, though no testament could be attacked as 
inofficious when the relative in question got the property in 
another way. 

The Eomans were, according to Dr. Hunter, the originators 
of the equitable doctrine of satisfaction. He says that 
"Zeno enacted that where there was a ^dos' given to a 
child, or else a ' donatio ante nuptias ' by way of portion, 
such gift 'inter vivos' had to be reckoned as part of the 
' portio legitima ' (legitim), and counted the same as if it had 
been left by will." 

He further says " there was more doubt as to other gifts 
made during life," and quoting XJlpian, he continues, " that 
if a gift is made expressly in satisfaction of legitim (a Scotch 
term), it must be considered as a portion of the heritage for 
the purpose of hotchpot (coUatio)." 

[The English Equity Law leans against double portions, 
and where there has been a gift and then a legacy to a child 
by a will made before the gift, then the gift is presumed to 
have been in satisfaction of the legacy, and vice versa, unless 
a contrary intention appears from the words of the will.] 

Where a child, or other person entitled to complain, 
received any benefit under a wiQ, he could not attack it as 
inofficious, as all he could do was to sue to have his portion 
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made up to the legal amount (in supplementum legitimae) 
according to the Institutes. 

Where a person entitled to attack a will as inofficious 
happened to be a tutor, he did not imperil his own right of 
action by accepting a legacy on behalf of the pupil, nor did 
an action against the will, as agent for a pupil^ render him 
liable to the disabilities he would have suffered if he had 
attacked it on his own account. 

Under the Institutes each child who had nothing left 
him was entitled to claim as legitim one-fourth part of what 
he would have got under an intestacy, and the French law 
has a rule in some respects similar. 

Under the Novels a new system of succession was 
substituted. 

Dr. Hunter tells us that where a man left less than four 
children, one-third of the property of their parent had to go 
to them, and that where a man left more than four children, 
they were entitled to a moiety between them. 

A certain number of grounds for exheredation were 
enumerated in the Novels, and a testator who wished to 
deprive his children (sui heredes) of benefit, had to state 
expressly on which particular one of these enumerated 
grounds he was relying. 

AccordiDg to Dr. Hunter, these grounds were to the 
following effect : — 

(1.) Perpetrating an assault on the ascendant. 

(2.) Any grave insult. 

(3.) Posing as accuser of the ascendant in any criminal 
process except " perduellio " (treason). 

(4.) Intermeddling with sorcery. 

(5.) Endeavouring to compass the ascendant's death. 

(6.) The commission of adultery with the ascendant's 
wife, or improper intercourse with his mistress. 

(7.) Laying an information against the ascendant, whereby 
he sustained pecuniary loss. 

(8.) Declining to act as bail for the ascendant to liberate 
him from gaol. 
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(9.) Defeating successfully the execution of a testament 
by the ascendant. 

(10.) Adopting the occupation of a comedian, or gladiator, 
except in a case where the ascendant himself followed either 
of the above callings. 

(11.) Fornication, or intermarriage with a "libertinus" 
by a daughter without leave, unless a dowry and a spouse 
were not found before she was twenty-five. 

(13.) Declining, though of ability so to do, to take proper 
eare of a lunatic parent. 

(14.) Omitting to ransom the ascendant when taken 
captive by the enemy, though able to do so. 

[One of the feudal " aids " related to ransoming lord from 
captivity.] 

(15.) Unorthodoxy. 

Where a will was attacked, the conduct of children who 
attacked it was considered. A small legacy did not prevent 
a legatee attacking a will as " inofficious." 

Quality and Difference of Heirs. 

There were three kinds of heirs, viz. — 

(1.) Necessary heirs. 

(2.) " Sui et necessarii heredes." 

(3.) Stranger heirs (extranei heredes). 

A necessary heir was a slave who was appointed to that 
position to save a family from disgrace, in order that the 
"bonorum venditio" (bankruptcy sale) might be carried 
through in the name of the slave instead of the testator. 

To atone for the disgrace, the slave got liberty, and by 
the " beneficium separationis," his after-acquired earnings 
were protected just as the English bankrupt's after-acquired 
earnings are in certain cases protected. 

"Sui et necessarii heredes" were testator's direct, 
descendants in the male line, who were released from power 
when he died. 

These heirs were called necessary heirs, because formerly 
they could not refuse the heritage, and had to pay the debts 
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of the ascendant, as was the custom in Greece {vide Cornelius 
Nepos, " Life of Simon "). The praetor, however, afterwards 
allowed them to decline such heritage by giving them the 
" beneficium abstinendi." 

Children, and remoter issue, not under testator's "po- 
testas," were " extranei heredes," just as strangers in blood 
were, and these persons could always decline the heritage. 
A slave, who had been appointed '* heres necessarius," and 
had afterwards been freed, was an " extraneus heres," and 
so likewise were children whom their mother had made 
her heirs. 

It was absolutely essential that " testamenti f actio " (see 
ante, p. 94) should exist between testator and the extraneous 
heirs on whatever terms such extraneous heirs were appointed, 
i,e, whether there was a condition attached to the appointment 
or not. 

The heirs had to possess the proper qualification to act 
at the time of entering on the heritage, and not at the time 
of will-making or deatL 

Though " testamenti factio " in its fullest sense denoted 
power to make a will, witness a will, and take thereunder, 
slaves were said to have " testamenti factio " in the sense 
that they were legal channels for transmitting property to 
their masters, just as children, lunatics, the deaf, the dumb, 
had " testamenti factio " in the sense of being able to derive 
benefit under a testament, though these persons could not 
witness or make a testament. 

The extraneous heir could take a reasonable time to 
consider the advisability of entering upon the heritage, but 
where he intermeddled with the property, the privilege of 
renouncing was lost. 

[The law is similar, though not identical, in England in 
the case of an executor.] 

Under the Praetorian Law, where an " adolescens " under 
twenty-five rashly entered upon a heritage loaded with 
debts, he could get leave to renounce, and the privilege 
was extended afterwards to other persons, who, owing to 



LEGACIES 109 

unforeseen circumstances, had taken up a burdensome heritage 
(damnosa hereditas). 

An extraneous heir succeeding to an intestate could enter 
on heritage by — 

(1.) Treating testator's property as his own. 

(2.) Intimating intention to act. 

Deaf and dumb persons could act as heirs, if they under- 
stood what they were doing. 

Legacies. 

Legacies before the time of Justinian were of four sorts — 

{a) Per vindicationem. 

(6) Per damnationem. 

(c) Sinendi modo. 

{d) Per praeceptionem. 

[For further information, see Gains, post, p. 273, et s«j.] 

Justinian, in fact, placed all legacies of all these various 
classes upon the footing of legacies " per damnationem,'' so 
that the legatees could sue the heir by making use of a " real " 
action, if they were left unpaid without proper excuse, and 
he also placed all legacies upon the footing of " fidei commissa " 
(mformal bequests through the intervention of a trustee), 
and all " fidei commissa " on the footing of legades. 

Not only the effects of a testator could be bequeathed as 
legacies, but other people's property as well, provided that 
testator knew that he was leaving by his will what was not 
his, but where he left something that was not in his 
patrimony, there was no duty whatever cast upon the heir, 
who, where the legacy belonged to a private person, had 
either to purchase it for the legatee, or, failing this, to pay 
him its value. 

The burden, however, lay on the legatee of proving that 
the testator was aware that the thing bequeathed was not his. 

Where a pledged thing was bequeathed, the legatee as a 
rule took the thing discharged from the pawnbroker's claim, 
but the heir was not obliged to pay off the claim, where the 
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testator did not know it had been pawned, or where the 
testator by his will laid the onus of redeeming on the legatee. 

Where a thing belonging to another was bequeathed, and 
afterwards reached the hands of the legatee for valuable 
consideration, the money value of the legacy had to be paid 
to the legatee, but where he had got the legacy during the 
life of the testator free gratis and for nothing (ex causa 
lucrativa), he had no claim whatever on the heir. 

Where A. was given a legacy by two wills, and had 
received the thing itself under the first will, he had, as is 
sometimes the case in England where the Court leans 
against cumulative legacies, no claim against the heir of the 
second will, but if he had received the value only under 
the first will, he could bring an action for the thing. 

A thing not then in existence could be bequeathed, and 
where any particular thing was bequeathed, say to A. and B. 
" disjunctim " or " conjunctim," and both legatees accepted it, 
an apportionment was made, but where say A. predeceased 
testator, or declined the gift, or it failed of effect, the legacy 
passed in its entirety to B. 

A legacy " disjunctim " was bequeathed as follows : " I 
bequeath Stichus to A., I bequeath the same slave Stichus 
to B. ;" and "conjunctim" as follows: "I give my slave 
Stichus to A. and B." 

[Here we have instances of two principles of English 
Law — 

(1.) Lapse. 

(2.) The "jus accrescendi,'* or right of survivorship. 

As to the latter law, according to this clause, the right of 
survivorship only occurred where one of the legatees pre- 
deceased testator, or for any other reason did not take the 
legacy. 

In England a joint legacy has a peculiar effect, which is 
that the survivor takes the whole, unless the legatee, who 
dies, parts with his share by alienation "inter vivos," the 
maxim being, " Jus accrescendi praefertur ultimae voluntatis" 

The law as to legacies lapsing by legatee predeceasing 
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testator is similar to Boman Law, but there are two excep- 
tions to the doctrine — 

(a) Where the beneficiary is a child or other issue of 
testator. 

(6) Where the recipient of a gift of land (a devisee) has 
an estate tail left him, i.e, au estate devised to him and the 
heirs of his body (1 Vict. c. 26).] 

Where A. received a legacy of land, and bought the " nuda 
proprietas," the usufruct being deducted, and after this he 
got the usufruct gratis, he could claim the value of the " nuda 
proprietas " (bare ownership) of the heir, because he had given 
value for it, but not the value of the usuiEruct (which was 
regarded merely as a servitude), as the judge had to deduct this. 

Where testator gave to A. his (A/s) own property, A. got 
nothing owing to the Eegula Catoniana, and the rule applied 
even where A. had alienated the legacy in question before 
testator's death. 

Where property belonging to a testator was bequeathed 
as a legacy under the evident impression that it was another's 
property, the legatee was considered entitled, for the mental 
impression of the testator was not taken into consideration,, 
but the actual facts of the case. 

Where testator left a legacy to A., and then parted with 
it by alienation " inter vivos," the legatee was entitled to 
the thing or its value, unless it could be shown that testator 
intended to cancel the legacy. 

[In English Law there are three sorts of legacies, viz. — 

(1.) General legacies. 

(2.) Demonstrative legacies. 

(3.) Specific legacies. 

A general legacy takes the form of a gift of money, e.g. 
£100. 

A demonstrative legacy is a gift of money, but a particular 
fund is designated by the will out of which the demonstrative 
legacy is to issue ; whilst a specific legacy is a gift by will of 
a specific thing, e.g, " my watch." 

There are also residuary legacies rather resembling the 
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Boman legacy of the *' legatarios partiarios," where a legatee^ 
after payment of testamentary expenses, debts, and legacies, 
has either the whole or part of the residue. 

Where a testator dniing his lifetime parts with a specific 
legacy, neither the legacy or its value is payable to the 
legatee in the absence of a contrary intention on the face of 
the will, but a demonstrative legacy is payable to the legatee 
notwithstanding the fact that the fund out of which it was to 
issue has been exhausted. In England a will speaks from 
the time of death.] 

Where testator by his testament releases his debtor, such 
debtor was in the position to demand a prop^ legal discharge 
from the " heres." 

Where a debtor left a l^acy to his creditor, and the 
legacy was for the same amount as the debt, the creditor did 
not get both debt and legacy, for a debtor was not presumed 
to give, but, where by means of the legacy, the creditor got 
some advantage, both debt and legacy were awarded to him, 
because a legacy once valid was always valid. 

[In England creditor loses legacy, when debt and legacy 
are of same amount. If legacy be greater than debt, creditor 
gets excess. K legacy be less than debt, creditor gets both. 
If debt be contracted after will made,. creditor gets both.] 

Where a wife received back her dowry from her husband, 
the gift was valid, because she got some advantage thereby ; 
and where testator described the property comprised in the 
dowry, the gift held good, even though the husband had 
never received the dowry. 

[It may here be mentioned that the " dos " was of three 
kinds, viz. — 

(1.) Profectitia, found by the paterfamilias, which had 
to be returned on death or dissolution of marriage. 

(2.) Adventicia, which the husband could keep, and which 
was given by the wife or some friend of hers. 

(3.) Beceptitia, not proceeding from the "pater," but 
which, owing to a contract made with the wife or somebody 
else, had to be returned on death or dissolution of marriage. 
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The husband was reckoned as owner of the " dos " during 
the marriage, and where he had to return it after death or 
dissolution of marriage, he was allowed to deduct all expenses 
necessarily incurred in preserving the same. 

Where there was a divorce owing to misconduct of wife, 
the judge could make alterations as to the " dos " in the 
husband's favour (Sandars, p. 152).] 

Where a gift by will was destroyed without the " heres " 
being to blame, legatee bore the loss, and where another 
man's slave was bequeathed, and the master freed him, and 
the heir was not privy to the transaction, legatee bore the 
loss. 

Where testator bequeathed to a stranger the heir's own 
slave, the heir bore the risk of any manumission, whether he 
was in any way to blame or not. 

Gift of a female slave included her progeny, and such 
progeny fell to legatee, where the mother predeceased testator, 
or died before heir entered upon heritage. 

Where ordinary and vicarial slaves (under slaves) were 
left by will, the vicarial slaves passed to the legatee, though 
the ordinary slave (head slave) died. 

Where a slave with his *' peculium " was left by will, the 
loss of such slave by death, enfranchisement, or alienation^, 
carried with it loss of the " peculium " to the legatee. 

Where A. was bequeathed an estate plus articles of utility 
or ornament, the alienation of the estate carried with it the 
loss of the articles of utility or ornament. 

Where A. was left by will a flock of sheep, he got what 
was left of the sheep, and where the flock increased in 
number after the making of the will, the benefit of such 
increase fell to the lot of the legatee. 

Where a testator bequeathed the " peculium " of his slave, 
such " peculium," so far as the legatee was concerned, was 
valued at time of death, and not of entry upon heritage ; but. 
where legatee happened to be the slave who owned the 
"peculium," he was entitled to it just as it stood when the. 
heir entered upon the heritage. 

E.L. I 
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Where, however, the legatee of the *' peculium " was a 
stranger, he was entitled to it in the state it was in at time 
of entry upon heritage, where the increase was derived from 
the " peculium." 

A slave freed by will did not ipso facto get the " peculium." 

He was deemed entitled to "peculium," however, by 
necessary implication, where testator declared he was to be 
freed so soon as his accoimts were in proper order, and 
squared up. 

The heir could also be bound over to render certain 
specified services to legatee, e.g. repairing house. 

Where a house or a slave was bequeathed, heir had to 
let legatee pick and choose one from among the number of 
testator's houses or slaves; and Justinian extended this 
right of picking and choosing to legatee's heir in a case 
where legatee had died before making his choice. 

Where several legatees had right of choice, they had, 
where there was a difference of opinion, to decide the vexed 
question by lot. 

It was necessary for a l^atee to have " testamenti f actio *' 
with his testator, and therefore probably on that account 
legacies to uncertain persons were illegal. What the Somans 
meant by an uncertain person was an individual not mentally 
present to testator, eg. "any person who shall marry my 
daughter"; but where testator named a class already in 
existence, e.g. " Whosoever of my blood relations shall marry 
my daughter," the legacy held good. 

Where, however, owing to a bona fide mistake, an un- 
certain person received his legacy, the legatee could not be 
sued for its return. 

Legacies to posthumous strangers were formerly invalid, 
but Justinian enacted that all bequests of this kind should 
be rendered valid, provided nevertheless that no uncertain 
person could be appointed testamentary tutor. 

Posthumous strangers could be made heirs, even though 
they were testator's bastards, provided there was no im- 
pediment to testator marrying the mother. 
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Tbe mistake of a Christian or surname^ as regarded a 
legatee, did not invalidate the legacy, where the legatee could 
be identified (falsa demonstratio non nocet), neither did a 
wrong reason given for bequeathing the legacy afiTect its 
validity (falsa causa non nocet).- 

Where the legacy was not properly described, but 
testator's intention could be arrived at, legatee got bequest 

[The law as to the two last points is the same in 
England.] 

As the Begula Catoniana rendered void a bequest to a 
legatee of his own property, a legacy to the slave of the 
legatee had the same result, but where a testator had reason 
to suppose that his slave friend might be manumitted, he 
could leave a legacy, which was to take efifect on enfranchise- 
ment of the slave. 

Where the slave of another was instituted as " heres," 
however, the master might take the legacy, provided the 
slave was no longer his property. 

In Justinian's time legacies could be placed in any part 
of the will, and need not come after the appointment of the 
heir. Furthermore, a legacy which was to vest in the 
legatee after the death of the "heres," was, in Justinian's 
time, a valid bequest. 

Before Justinian's reign the heir-institution clause had 
to take precedence over all other clauses, except the dis- 
inherison clause (if any) and the tutor-appointing clause ; 
but Justinian enacted that, so long as it was inserted^ the 
order of its insertion was immaterial. 

Justinian made a constitution placing legacies and " fidei 
commissa " on the same footing, and owing to this a legacy 
to take effect after decease of the " heres " was a perfectly 
valid bequest. 

Formerly a legacy which put pressure on the ** heres," i.e. 
which subjected him to a penalty if he either did or did not 
do a given thing, was invalid ; but Justinian enacted that 
so long as the onus placed upon him was neither illegal nor 
immoral, testator might do as he pleased in this respect. 
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Justinian forbade legacies to apostates, heretics, the off- 
spring of incestuous marriages, and also to the offspring of 
those convicted of treason. 



Ademption of Legacies. 

A legacy might be revoked — 

(a) In a later part of the will whereby it was bequeathed 

or by a codicil. 

(6) By transfer by will of the legacy to another legatee. 

(<?) By testator openly stating that he wished legacy 

cancelled. 

id) By a violent quarrel, arising after the will-making 

between the testator and the legatee. 

As to these two last means of revocation, the legacy held 

good, but the heir could refuse payment,' and if sued, he 

could successfully resist the action by pleading fraud. 



Benefit of Inventory. 

Justinian did away with the personal liability of the 
heir as to debts of testator where the estate was insolvent,, 
provided that he (the heir) availed himself of the benefit of 
inventory introduced by Justinian. 

Within thirty days of knowledge of his appointment, the 
heir could, if he chose, commence the inventory of testator's 
effects, and he had to finish it in ninety days (three months is 
allowed in France). 

A "tabellio," or notary, had to be present during the 
takiDg, and three witnesses, or else interested parties, should 
they wish to see what was done. 

When an heir neglected to have the inventory made, he 
not only lost under the Novels his Falcidian fourth, but had 
also to pay both legacies and debts, which could not be 
defrayed out of the estate. Where heir was debtor to estate 
he had to pay such debt. 
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The Falcidia^n Fourth. 

Under the Law of the Twelve Tables, the heir was liable 
for debts, and in addition had all his trouble for nothing, if 
testator saw fit to exclude him from benefit. 

[In English Law executors have no right to charge for 
their trouble prima fade, though certain exceptions to this 
rule have crept in, notably in the case of solicitors acting as 
executors or trustees. 

There is nothing to prevent a trustee or executor receiving 
legacies, or a portion, or the whole of the estate, if testator 
chooses.] 

To relieve heirs from unnecessary gratuitous trouble the 
Lex Euria Testamentaria provided that a legatee could not 
under a leeacy receive more than a thousand '' asses," but as 
the nnmW of legacies pennitted was perfectly optional, the 
heir frequently had no benefit. The Lex Voconia was 
therefore passed, which provided that no legatee was to fare 
better than the heir, but as the number of legacies was still 
optional, the heirs were not much better oflf, and consequently 
in numerous instances heirs declined the heritage, which 
brought about an intestacy. 

The Lex Falcidia finally gave one-fourth to the heirs, 
reserving three-fourths for the legatees, and when the valua- 
tion was made, the debts, funeral expenses, and the price of 
enfranchising the various slaves was first deducted, and then 
one clear fourth was reserved as the share of the heirs. 

Though a fourth was thus reserved, it did not necessaiily 
follow that each heir shared alike, for the share say of heir A. 
could be encumbered with legacies or debts, whilst heir B. 
got his share unencumbered. Heir A., however, was entitled 
to retain one clear fourth of his share intact, and to secure 
this one clear fourth legacies could be curtailed. 

It might thus happen that where there were several heirs, 
one or more of them would not derive much benefit. 

In addition to all this, in order to arrive at the Falcidian 
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fourth, the value of the estate, when the testator died, was 
considered, and therefore, where debtors took to their heels, 
property diminished in value, or slaves ran away, the heirs 
had to put up with the loss, though a prudent heir without 
doubt made bargains with the legatees before entering. 

As regarded the testaments of military persons, the Lex 
Falcidia had no application. 



FiDEI COMMISSA. 

"Fidei commissa," or trusts, were in old times merely 
regarded as informal requests not enforceable by law. They 
were used to confer benefits on those who could not legally 
take by testament, and Gains t^lls us that a Latinus 
Junianus (see post, p. 246) could take a trust bequest. 

Augustus Caesar, however, placed trusts on a legal 
footing, and appointed a functionary called the "Praetor 
fidei commissarius," to take cognisance of these matters. 

The creation of a trust brought three persons into play — 

(1.) The creator of the trust (fidei committens). 

(2.) The " fiduciarius," or trustee. 

(3.) The "fidei commissarius," or beneficiary, who got 
the benefit. 

Heritages could be handed over wholly or in part to 
beneficiaries, and a legatee might be similarly ordered to 
hand over his legacy either wholly or in part to a beneficiary. 

When these legally recognized trusts came into force, 
they were naturally made use of to evade the Falcidia n 
fourth, and as their creation by will was by no means a 
necessity, an unfortunate heir might enter upon the estate 
without discovering their existence. 

Besides the beneficiary the heir had often to reckon with 
another person, the " legatarius partiarius," or legatee, not 
of a particular thing, or sum of money, but of a definite slice 
of the heritage, e.g. one half. 

Now bargains could be made with this individual by 
stipulation, but the beneficiary coul 1 lie hid. 
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Where an heir knowing of a trust had obeyed it by 
deUvering up perhaps the entire heritage to the beneficiary, 
he still in early times ran the risk of liability so far as 
debts were concerned, and where he thought the heritage 
would involve him in a lot of gratuitous trouble, he naturally 
^left it " destitutum," by declining to enter. 

By adopting this course, where there was a trust, he 
perhaps saddled the "heres ab intestato" (intestacy heir) 
with the burden of fulfilling it, if, as is more probable, 
the trust did not fall to the ground, for the ''heres ab 
intestate " could also decline the heritage, which then went 
begging, like many trusteeships of modem times. 

To prevent these abuses, and perhaps to ensure the 
customary sacrifices being performed by the heir after 
death, and by way also of inducing entry generally, the 
Senatus Consultum Trebellianum provided that where a 
heritage had been delivered up to a beneficiary pursuant to 
a trust, the beneficiary could both sue and be sued just 
as the heir could, in proportion to his interest. 

Where the heir was sued, the praetor allowed him to 
plead that he had delivered up the heritage. Justinian 
tells us that the mere protection of the heir by the 
preceding law was not a sufficient inducement to enter, 
and that the trusts fell to the ground, and as he uses 
the expression "instituted heir," he is probably referring 
to trusts created by will, and not to trusts created by 
codicil. 

Justinian continues by saying that to afford the necessary 
inducement to enter, the Senatus Consultum Pegasianum 
provided that the heir who entered on a heritage saddled 
with a large trust, should be allowed to retain a fourth part 
thereof, and this fourth part was thereafter called "the 
Pegasian fourth." 

At first, after this law was passed, the heir had to satisfy 
all the burdens of the heritage out of the Pegasian fourth, 
while the beneficiary took three-fourths clear, and a custom 
arose of the heir, as a condition of entering, stipulating with 
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the beneficiary that the latter should share losses in proper-. 
tion to gains. 

Justinian further says that, under the Pegasian Law, 
the praetor had the power of forcing the heir to enter. 

Where the appointed heir was not obliged to deliver up 
more than three-fourths of the heritage, the Trebellian Law 
applied, and heir and beneficiary shared burden and benefit 
in proportion; but where the heir had to deliver up the 
entire heritage, or more than three-fourths thereof, the 
Pegasian Law came into force, and the heir, who had 
voluntarily taken up the heritage, was promptly saddled 
with all its burdens, as he was considered to have entered 
subject to the Pegasian Law. The heir, however, could 
protect himself by stipulations " partis et pro parte." These 
stipulations were verbal contracts made between the heir 
and the beneficiary, whereby, on the heir entering, all gains 
and losses were to be proportionately shared. 

Sohm says, that trusts were either universal or singular ; 
they were universal when the whole, or a definite portion, 
of the inheritance had to be handed over. He also says, 
that when the heir, entering under the Pegasian Law, had 
deducted his fourth, the trust was singular, and the Trebellian 
Law did not apply. 

Where, however, the heir was forced to enter by the 
praetor, he lost his Pegasian fourth, and all actions lay 
against the beneficiary. 

In most cases prudent persons insisted on stipulations, 
which, Justinian tells us, were displeasing to those of old 
time, and his law abolished the necessity for them. 

He therefore enacted that the Pegasian Law should be 
repealed, and that the Trebellian Law, which had always 
remained in force, should be substituted for it, and that the 
entire law on the subject should be modified in the following 
manner : — 

Where the deceased by his will had left a fourth to the 
appointed heir, or more than a fourth, or less than a fourth 
or nothing, the heir was to have a fourth, or whatever 
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supplement was necessary to make up a fourth, and where 
he had handed it over an action was to lie for its recovery. 

No option was left as to entry, as Justinian obliged the 
heir to enter, but guarded him against all risk, which should 
in that event be thrust on to the shoulders of the beneficiary. 

Where the heir retained his fourth, he had to run a 
proportionate part of the risk ; and where he did not wait 
for a judicial order to enter upon the heritage, but volun- 
tarily handed it over to the beneficiary, he was to be 
regarded as a mere conduit pipe, and incurred no risk 
whatever. 

Justinian then tells us what was the law, when the heir 
had the option of deducting a sum of money before handing 
over the heritage, the result being that the thing could be 
kept, and deducted intact just as if it were a legacy. 

In the event of the thing which the heir could deduct 
being nearly as valuable as the heritage, the beneficiary had 
to consider carefully whether the property should be handed 
over to him. 

The intestacy heir, when asked by a dying man to 
observe a trust, was bound to comply with the urgent request, 
whether it related to the entire heritage or not. 

[Precatory trusts exist in England.] 

A beneficiary could furthermore be asked to hand over 
his interest, just as if he was a trustee, and the process 
could be repeated " ad infinitum." 

By a Constitution of Justinian, where the trust could not 
be proved by a document attested by five witnesses (a 
codicil), the heir could at the instance of the beneficiary be 
put on oath as to the fact, but, if he chose to commit 
perjury, he was left to his own conscience. The beneficiary 
had first to make oath as to his own bond fides, before 
challenging the heir. 

Of Ees Singulae left on Trust. 

A specific thing might form the subject-matter of a trust, 
which could be imposed alike on heir, legatee, or "fidei 
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commissarius," and as a thing belonging to another person 
often formed the subject-matter of such a trust, the same 
obligation of purchasing the thing, or paying its value, "was 
shouldered on to heir, legatee, or "fidei commissarius," as 
the case might be. 

[In England there can be not only a trust of a trust, but 
the process may be repeated indefinitely. 

English Wills, — In England a will must be attested 
by two witnesses. Any person of ordinary intelligence may 
be a witness. 

Where, however, a witness, or the husband, or wife of 
such witness, benefits under the will, the will is valid, but 
the legacy or other benefit given thereunder is void. 

A formal attestation is necessary, and where the form 
adopted does not show that the requirements of the Wills 
Act (1 Vict. c. 26) have been complied with, an affidavit 
by an attesting witness is necessary to prove the fact. 

The person chosen by the testator to superintend the 
winding up of his estate is called the executor, and by the 
Land Transfer Act, 1897, he occupies (with the exception 
of copyhold land) practically the same position as the 
" heres," with the benefit of inventory. 

He has to account to creditors, legatees, and beneficiaries, 
and if he fails to show proper accounts, is generally held 
liable for proved deficiencies. 

Where there is no executor, or no executor able and 
willing to act, or where there is an intestacy, an 
administrator is appointed, who stands in the same position 
as the executor, but who must, like the legal tutor not 
chosen by testator, give security. 

Before a will can be proved, or in its absence letters of 
administration be granted, an account of the effects must 
be verified by affidavit (a written statement on oath) for 
revenue purposes, to facilitate payment of death duties. 

Perfect testamentary freedom is accorded to every testator, 
"legitim," which exists in France, Scotland, and many 
countries dominated by Eoman Law, being unknown. 
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Where a will is superinduced by undue influence, or 
testator is mad, it will be upset. 

In addition to this a settlement, gift, disposition, or 
legacy obtained by undue influence will be upset by the 
Chancery Division of the High Court of Justice, where such 
Court IB of opinion that the donee is guilty of constructive 
fraud by holding a fiduciary position, which he has abused. 

No order of words is necessary, and where testator uses 
technical language, he is presumed to know its meaning. 

A codicil must be accompanied by the same formalities 
as a wiU. 

A soldier cannot make an informal will as to realty, but 
he can as to personalty. 

All wills and codicils must be proved in the Probate 
Division of the High Court. 

Eeverting to attestation, both witnesses ought to sign in 
the presence of the testator, and in the presence of each 
other ; and by rights the witnesses should see testator sign, 
though it may sufl&ce if he goes over his signature with a 
dry pen in their presence. 

Where, however, a testator is too ill or ignorant to sign, 
he should make a cross, and an additional witness should 
then sign for him. 

When testator is blind, the will should be read over to 
him in the presence of the witnesses, who need not on other 
occasions know the contents of the documents. 

A lunatic cannot make a will except during a lucid 
interval, neither can an infant under twenty-one. 

A will is revoked by burning, tearing, or otherwise 
destroying " animo revocandi." 

There must be complete destruction or defacement of 
signature ; and where a testator crumpled up his will, and 
threw it into a waste-paper basket, it was afterwards held 
valid, because he had not destroyed it. 

A will is also revoked by a codicil, which must be 
attended by the same formalities, and then the will is only 
revoked so far as is necessary to give effect to the codicil. 
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A second will duly attested, as in Rome, revokes all 
prior wills where it is inconsistent with them, though it is 
customary to insert an express revocation cause. 

A will is further revoked by the subsequent marriage 
of the testator. 

Finally, any one may die partly intestate.] 

Codicils. 

Codicils owe their origin to Augustus Caesar. 

It is said that when Lentulus was about to die in Africa, 
he enjoined in a codicil a trust on Augustus, who gave 
effect to the wishes of the dead man, and the members of the 
family followed the Imperial example. When a man made 
a codicil, and followed it up by a will, he could confirm the 
codicil thereby, and incorporate it in the will. 

[A similar law applies in England, as testator can refer 
to a writing, and practically embody it in his will.] 

Certain things could not, however, be effected by codicils, 
viz. disinherison of the "heres," but a "fidei commissum" 
could be imposed upon him, which would have the effect of 
disinherison. 

You could not " substitute " by way of codicil, nor could 
you impose a condition other than the one above mentioned 
on the " heres." 

No formality was necessary for a codicil, as it was 
originally a mere memorandum, until Theodosius prescribed 
five witnesses, and Justinian ordered an oath from the heir, 
when the document was not thus attested. 

Dr. Hunter says " a man doubtful about the validity of 
his will, could insert a * clausula codicillaris,' which would 
have the effect of its contents being upheld as a codicil, 
in case it should prove invalid as a will." 
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BOOK III. 

INTESTACY. 

What Persons died Intestate, 

As to devolution of heritages on intestacy, a person was 

deemed to die intestate when — 
(1.) He died without a will. 
(2.) When the will was " ruptum.' 
(3.) When the will was " irritunu' 
(4.) When the will was " destitutum.' 
(5.) When the will was " nullius momenti/ 
(6.) When certain formalities were neglected as to 

attestation. 

Intestate Succession under the Civil Law 

Justinian tells us that, by the Law of the Twelve Tables, 
the following persons in order succeeded on an intestacy : — 

(1.) " Sui heredes " (i.e. those under the potestas of the 
deceased when he died, and who became " sui juris " on his 
death). 

(2.) The agnati. 

(3.) The Gentiles, or members of the Gens of the dead 
man. 

Under the old law, children, both natural and adoptive, 
were "sui heredes," and also those children who, though 
not bom in lawful wedlock, could be legally made legitimate, 
and were so made, there being no impediment to the mar- 
riage, had a marriage taken place. " Postumi " were also 
"sui heredes." "Sui heredes" could gain an inheritance. 
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though lunatics, and, though sane, against their wishes, and 
as inheritance on an intestacy was an act of the law, there 
was no occasion whatever for the intervention of the 
*' auctoritas " of the tutor. 

It was not absolutely necessary, in order to become a 
''suus heres" on an intestacy, to be under the potestas of 
testator, for the captive, though during captivity the potestas 
was suspended, could, on returning home, become, by the 
act of the law, a " suns heres " by the "jus postlimuui." 

[In England, where a person has not been heard of for 
seven years by those calculated to know his whereabouts, 
the law presumes him to be dead.] 

A child under potestas at the death of his father ceased 
to be a " suns heres," if his father was found guilty of 
treason after his death. 

Where an accused died during a criminal process, the 
prosecution generally terminated, but treason (perduellio) 
was an exception, and a condemnation involved the for- 
feiture of all property to the State, just like treason 
(and felony) involved forfeiture in England before 1870, 
though to ensure the forfeiture in old days, an Act of 
Attainder was sometimes passed to avoid an illegal criminal 
trial after death. 

A son and a daughter, and a grandson and a grand- 
daughter of a dead or emancipated son, were " sui heredes," 
the latter taking between them the share their parent (the 
son) would have taken had he survived. 

In this case the children took "per capita" and the 
grandchildren took " per stirpes." 

[The law is practically the same in England, respecting 
personal property, as to taking "per capita" and "per 

stirpes."] 

In deciding whether any given person was a "suus 
heres" or not, regard was had to the time when it was 
definitely ascertained that testator died without a will, 
therefore, when a testator disinherited his son, and the 
stranger heir had declined to enter on the heritage, the 
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grandson^ the child of the disinherited son, could enter as 
" suus heres." 

When a grandchild was neither born nor conceived 
during the life of his grandfather, he could never become 
that grandfather's "suus heres," because there was no 
period in which the necessary tie of agnation existed 
between him and his grandfather. A child adopted by 
an emancipated son could not take a heritage belonging 
to his adoptor*s father, neither could he demand it as a 
cognate. 

Unde Liberi. 

Justinian then deals with the persons styled by the 
praetor "unde liberi/' who were placed on the footing 
of ''sui heredes/' and he tells us that the praetor took 
no notice of emancipation^ placing the ties of nature above 
the Civil Law. A passage in the Digests shows that the 
praetor treated as "imde liberi" grandchildren conceived 
after the son had been emancipated, and also allowed 
a grandson retained under the potestas to succeed to' the 
emancipated father. 

The praetor, being obliged to outwardly respect the civil 
Law, did not give these persons the title of heirs, but he 
called them "bonorum possessores." Where a son after 
emancipation had been arrogated, he had no claims on his 
natural father ; but if during the life of that natural father 
the arrogator had emancipated him, the praetor treated him 
as an "unde Uber/' and gave him "bonorum possessio." 
The praetor did not succour with his aid adopted children 
emancipated by the adopter, as against such adoptor. 

Bonorum Possessio Contra Tabulas. 

" Bonorum possessio contra tabulas " {i.e, contrary to the 
provisions of the will) was given to natural children who 
were passed over in the will of the paterfamilias improperly. 

Children given in adoption by Praetorian Law, who were 
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in the power of the adoptor when their natural father died, 
and had been emancipated by him, were not left wholly 
destitute, for the praetor admitted them as a last resource 
amongst the cognates of the deceased, but they could not 
succeed whilst any agnates entitled to succeed were left 
to take up the heritage. 

Order of Praetorian Succession. 

The ordei-s of Praetorian succession were briefly as 
follows : — 

(1.) Unde liberi (*.e. "sui heredes" and '* quasi sui 
heredes "). 

(2.) Unde legitimi (agnates). 

(3.) Cognati, or blood-relatives, whom the praetor pre- 
ferred to the members of the Gens. 

Adoption in Justinian's Time. 

Justinian alludes to the hardships often experienced by 
natural sons given in adoption, and tells us afresh that 
"adoptio minus plena" did not affect the rights of the 
son as regarded his father. The adopted son, farther, was 
to have a fourth of his adoptive father's effects, provided 
that adoptive father died intestate, but where there was 
a will, the adopted son forfeited all . claims, and could 
not even bring the "querela inofl&ciosi testamenti;" but 
where, however, there was an " adoptio plena " (adoption by 
a male ascendant, i,e. paternal or maternal grandfather), 
the adopted had the full claims of a son, and the same rule 
also applied to the paterfamilias who had given himself in 
arrogation. 

Descendants. 

Certain emperors, thinking it an injustice that direct 
descendants through a female should succeed only after 
agnati, made a constitution that all descendants, whether 



SUCCESSION OF AGNATES 129 

through males or females, should be placed on a level and 
share alike, and should be preferred to agnates. 

Justinian abolished an old constitution whereby the 
agnates claimed one-fourth of the estate, where it devolved 
on descendants through females, and ordained that agnates 
should be absolutely excluded wherever there were grand- 
children who were descendants, either through males or 
females. 

Succession of Agnates and Justinian's Law 

OP Succession. 

In the absence of "sui heredes," the agnates by the 
Law of the Twelve Tables were called to the heritage, and 
Justinian tells us that agnati were those blood-relations 
who were related to each other through males, viz. brothers 
half-brothers by the same father, the paternal uncle, the 
brother's son, the paternal uncle's child, and that there were 
thus numerous degrees of agnation. Agnation, he continues, 
could arise either by birth or adoption. 

Justinian next quotes extensively from Gkdus, and says, 
following Gains, that by the old Law of the Twelve Tables 
there was no distinction between male and female agnates, 
all persons under this category succeeding according to the 
degree of relationship, but that by the "media juris- 
prudentia/' agnates who were sisters of the deceased suc- 
ceeded to the inheritance, and that other female agnates of 
remoter degree were excluded. When, however, those 
female agnates died, the male, to whom they could not succeed, 
was entitled to succeed to them. 

The praetor allowed them to succeed as cognates, after 
agnati had been exhausted. Justinian had greater regard for 
ties of blood, and allowed all agnates to succeed irrespective 
of sex. 

Justinian's order of succession was as follows : — 

(1.) Descendants. 

(2.) Ascendants, brothers and sisters. . 

R.L. K 
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(3.) Collaterals (no distinction as to sex being made) 
(Hunter). 

Of agnates the nearest in degree succeeded under the 
Law of the Twelve Tables in the time of Gains according to 
Justinian, and where there were several of the same degree 
they all shared alike. 

The agnates nearest in degree were the successors, and to 
ascertain the nearest agnates under an intestacy, regard was 
had to the date of the death, but where there was a will, the 
nearest agnates were those persons who, at the time that it 
was definitely ascertained that there would be no testa- 
mentary heir, were the nearest agnates in degree living. 

Where the nearest agnate declined the heritage, those 
next entitled formerly could not claim it, but Justinian 
altered the Law on this point, improving the rulings of 
the praetor, who had placed them on a footing with cognati, 
and he did this, he says, because the burden of the tutorship 
fell to the lot of the nearest agnates. 

A father, who emancipated a son, succeeded as nearest 
agnate imder the old law, and he could also succeed to a 
daughter, grandson, granddaughter, or remoter issue, who had 
been emancipated by him. 

The Senatus Consultum Tertullianum. 

There was no right of mutual succession between a 
mother and her children under the Twelve Tables, but 
Claudius Caesar gave the mother a right to succeed to her 
children, and Hadrian finally enacted that a free born 
woman with three children, or a freed woman with four 
children, even though she might be under potestas,^ should 
succeed to her dead children, but he did not recognize the 
rights of grandmothers, neither did the mother succeed, when 
there wei*e brothers and sisters surviving. Justinian ex- 
tended this law of Hadrian to all mothers with one child, 

1 The paterfamilias of the mother had, however, to approve of the 
BUCcesBion, and he took the property. 
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whether ''ingenuae" or " libertinae/' and provided that 
where there were brothers and sisters the mother should be 
entitled to an equal share with them, provided she did not 
neglect the following duties : — 

(1.) Gretting a tutor appointed for her children. 

(2.) Getting a new tutor appointed when necessary. 

The mother of a bastard was permitted to succeed under 
this law, which is a thing not permitted in England. 

The Senatus Consultum Orphitianum. 

As a person was not in his mother's potestas, he had 
no claim under an intestacy to her effects. If she chose 
to make a will in his favour, well and good, but if she did 
not, he had only a right to bring the " querela inofficiosi " 
in a proper case. 

By the "senatus consultum orphitianum," made in 
the reign of Marcus, children, although under potestas, 
could succeed to the property of their mothers, and alsa 
grandsons and granddaughters to their grandmothers, and" 
these rights were not prejudiced by "capitis deminutio." 
Furthermore, bastard children could succeed to their mother.. 

Grades of Cognation. 

Under the Law of the Twelve Tables the Gentiles suc- 
ceeded after agnati, and where there was no Gens or there 
were no Gentiles living, the inheritance lapsed, as in England 
it does now, to the State, in default of relations. 

Under the older Boman Law, where agnati had under- 
gone "capitis deminutio*' (brothers and sisters excepted, 
in accordance with the Lex Anastasia), they were unable 
to succeed, and agnates of inferior grade were preferred to 
them. Under the Praetorian Law collaterals were included 
in the third order of succession — to wit, cognati, and also 
children under an adopter, but not bastard children, so far 
as succession to the father was concerned. There were as 
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many as ten grades of agnati entitled to succeed as " unde 
legitimi" (the second order of Praetorian succession) by the 
Twelve Tables and the praetor's edict, but only six degrees 
of cognation were recognized. 

Cognations, according to Justinian, Were of three kinds — 

(1.) The ascending cognation. 

(2.) The descending cognation. 

(3.) The transverse cognation (collateral relations). 

In the first degree ascending were the following : Father, 
mother ; descending : Son, daughter. 

Second degree, ascending: Grandfather, grandmother; 
descending: Grandson, granddaughter. In the collateral 
line : brother, sister, you ascend one degree to the common 
ancestor, the father, and then descend one degree, to your 
brother and sister. 

Third degree: Great-grandfather, great -grandmother, 
great-grandson, great-granddaughter. Collaterals: Paternal 
uncle, maternal uncle, paternal aunt, maternal aunt. 

Fourth degree: Great - great - grandfather, great -greafc- 
grandmother, great-great-grandchildren. In the collateral 
line of cognation : Grand nephews and nieces, paternal and 
maternal great-uncles and aunts, first cousins (two degrees 
up to the common ancestor and two downward degrees); 
and so on. 

Fifth degree, ascending : Great-grandfather's grandfather, 
great-grandfather's grandmother, with the corresponding 
relationship in the descending line. As to collaterals, 
brother or sister's great-grandchildren with the same re- 
lationships in the ascending line, first cousins once removed. 

As regards the sixth degree, you go one step higher in 
the ascending line, and one step down in the descending 
line. Collaterals included second cousins. 

Where persons, who were once slaves, had been made 
free, the relationship between these persons was considered 
to antedate, as if there had been no slavery at all. 
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Succession to Freedmen. 

Under the Twelve Tables Law a patron had no rights in 
the property of a freedman except where he died intestate 
leaving no "suus heres," and to cut his patron out a 
freedman might adopt a " suus heres " or marry a wife *' in 
manu," who thus became his daughter and " suus heres." 
A "libertina" could not make a will without her patron's 
leave, as he was her tutor as a rule. 

Afterwards, by virtue of the praetor's edict, whether a 
libertinus died with or without a will, the patron was 
awarded half the property, but he could be excluded from 
this privilege by natural children only, including those 
emancipated or given in adoption, unless they had been 
validly excluded from the inheritance, or had demanded 
" bonorum possessio contra tabulas." 

After this it was enacted by the Lex Papia Poppaea that 
where a libertinus left a fortune exceeding 100,000 sesterces 
(lOO'aurei), and had less than three children, the patron was 
to have a virile part, i.e. he counted as an additional child. 
If there was one child he took half, if two he took a third, 
but if there were three he was excluded. 

Justinian enacted that — 

(1.) Where a libertinus left less than 100 aurei (i.e. 
100,000 sesterces), the patron was to get nothing where 
there was a will. 

(2.) Where a childless freedman or freedwoman died 
without a will, the patron succeeded to his or her fortune. 

(3.) Where a libertinus died leaving over 100 aurei, the 
children were to succeed to the exclusion of the patron. 

(4.) Where a libertinus or libertina died without children, 
leaving more than 100 aurei, and had made a will, and 
had given the patron nothing by that will, or left children 
whom he had disinherited, or being a mother or maternal 
grandfather, had passed them over in silence, the patronus 
or patrona were to have a third, free from all incumbrances, 
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all legacies and " fidei commissa " being thrust on the heir's 
portion, whether the legacies or "fidei commissa" were for 
the benefit of the children or not. 

(5.) " Patroni " and " patronae " and their children, and 
other relatives up to the fifth degree of such patronus or 
patrona, wera to be allowed to participate in the succession 
to the effects of the freedman. 

(6.) Justinian placed on a level patroni and patronae as 
to the succession, and made no distinction between a 
" libertus " and a " liberta." 

The above law referred to Latini, who were Eoman 
citizens, and under it all manumitted slaves became on 
iinanumission Boman citizens. 

Subsequently to the Institutes, Justinian, made fit con- 
.^titution, whereby the father, mother, brothers, and sisters 
-of the libertus succeeded before the patron. 

Justinian then quotes from Gaius a passage that the 
Latinus Junianus had freedom during his life, but on his 
-death all his property passed to his patron, as if he had been 
-a slave. 

As to the effects of libertini, who were citizens, Jus- 
tinian tells us that the " senatus consultum Largianum " 
provided that the children of the manumitting patron were 
to be preferred to stranger heirs appointed to such patron. 

Gaius mentions, as will be seen later, that certain 
Latini could become Boman citizens against the wishes 
of the patron by doing certain acts deemed meritorious 
(see post, p. 246) ; and Trajan enacted that when such was 
the case, the fortune of the Latinus should nevertheless 
lapse to the patronus on his death. Though after death 
the Latinus practically lost simultaneously both life and 
freedom, his children were free if bom after the manumission. 



Assignation of Freedmen. 

An ascendant could hand over, after his death, all his 
rights in a freedman to any one of his children, with the 
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result that that child became his sole patronus or patrona, 
but if that child died without issue, the rights of the 
excluded children revived. Freed perscms of either sex 
could be thus assigned to children or grandchildren of the 
manumitting patronus, but it was absolutely necessary for 
the statute to apply that the assignee should be under the 
potestas of the assignor. It was not necessary that the 
assignment should be worded after any particular form, 
neither was it necessary to effect it by will.^ 



BONORUM POSSESSIONES. 

"Bonorum possessio" accorded by the praetors was of 
three kinds— 

(1.) Contra tabulas. 

(2.) Secundum tabulas. 

(3.) That granted on an intestacy. 

"Bonorum possessio contra tabulas" was possession of 
goods granted in opposition to a will, and this was done in. 
the two following cases : — 

(a) Where children and other "sui heredes" were 
omitted in the will. 

(J) Where patrons had not received their proper " quotum " 
under the will. 

"Bonorum possessio secundum tabulas" was granted where 
the praetor came to the aid of persons entitled under a just 
but defective will. It applied to the following cases and 
persons : — 

(1.) Where heirs legally entitled to full ownership de- 
manded "bonorum possessio" in order that they might 
have the benefit, by way of cheap legal remedies, under the 
interdict " quorum bonorum " (see p. 229). 

(2.) Those entitled under a testament which lacked 
formality. 

' When the child, to whom the assignment was made, died, the 
exclusiye right of patronage ceased. 
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(3.) Where testator after will made sustained a " capitis 
deminutio," but was " sui juris " previous to his decease. 

(4.) Where testator had instituted the posthumous child 
of a stranger. 

(5.) Temporarily, to an heir (and perhaps a legatee), 
where he was appointed subject to a condition being fulfilled. 

" Bonorum possessio secundum tabulas " was only granted 
when there was no chance of any one applying for " bonorum 
possessio contra tabulas." 

In the case of an intestacy, the praetor granted '* bonorum 
possessio " of the following kinds : — 

(1.) " Unde liberi," i.e, to " sui heredes," and those 
persons whom he placed on the same footing, e.g. emancipated 
natural children, but not emancipated adopted children. 

(2.) "Unde legitimi." The agnatic ascendants and 
collaterals. 

(3.) "Unde decem personae." This applied to the 
estates of freedmen and freedwomen, and was given to the 
following ten persons before the patron, if a stranger : 
Father, mother, grandfather, grandmother paternal or 
maternal, son, daughter, grandson, granddaughter, either in 
the male or female line, brother, sister, including half-brothers 
and half-sisters with the same mother or father. 

(4.) To the " cognati " nearest in degree. 

(5.) " Tum quern ex familia." To that member or those 
members of the family of the patronus who were nearest in 
degree of relationship to him. 

(6.) " Unde liberi patroni patronaeve et parentes eorum," 
i.e, to the patron and patroness and their descendants, 
whether they had been subject to potestas of the patronus or 
not, and to their ascendants. 

(7.) " Unde vir et uxor." Mutual rights of succession 
between husband and wife. 

(8.) " Unde cognati manumissoris," i.e. blood-relatives 
(cognati) of manumitting patron. 

The order in which these " bonorum possessiones " are set 
out accords with the order given in the edict of Julian. 
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Justinian did away with 3, 5, 6, and 8, and made another 
" bonorum possessio/' in favour of those entitled under any 
express statute. 

Parents and children, natural and adopted, were allowed 
one year after the death to claim " bonorum possessio/' but 
other persons only had a hundred days after knowledge of 
their rights. 

Abrogation as a means of Acquiring a 
"Ees Universitatis." 

Formerly when a man who was "sui juris" gave him- 
self in arrogation, all his effects, both corporeal and in- 
corporeal, passed over to the arrogator, together with all 
debts owing to him* The following property, however, did 
not pass : — 

(1.) Usus; 

(2.) Usufructus; 
for these rights were extinguished by " capitis deminutio," 
maxima, media, or minima. Justinian, however, as before 
stated, enacted that " minima capitis deminutio " should not 
effect either " usus " or " usufructus/' 

"Peculium adventitium," as in the case of the natural 
father, was taken away from the arrogator by Justinian, 
and the arrogator, like the natural father, had merely the 
usufract at the time of the Institutes, and in the time of the 
Novels he had probably no right whatever to "peculium 
adventitium/' 

There was no personal liability on the part of the 
arrogator to pay the son's debts contracted before or after the 
arrogation, for he stood in the father's place, but all rights of 
action, which the son could, prior to arrogation, have exercised, 
passed to the arrogator, and the arrogator could be sued m 
the name of the arrogated for debts owing by the latter. 

As arrogation was often a device for avoiding responsi- 
bilities towards creditors, the praetor got into the way of 
ordering a kind of " restitutio in integrum," and permitted 
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actions against the arrogated sons, just as if they had 
undergone no change of " status " whatsoever. 

The new "paterfamilias" had the option of guaran- 
teeing the debts, and if he did not avail himself of the 
opportunity thus afforded, the creditors were placed in 
possession of the effects of the son. 

BONORUM AdDICTIO. 

Where slaves had been manumitted by their master's 
will, and nobody, the Fiscus included, would enter upon the 
heritage, then those slaves could demand that the property 
should be awarded to them, and the same privilege was 
accorded when the bequest of liberty was by " fidei com- 
missum " as well as by legacy, but security had to be given 
to the creditors for the payment of the debts. 

Where the Fiscus seized on the heritage, the gift of 
liberty was to receive prior attention. 

This prevented the indignity of a " bonorum venditio,'* 
because there were those who could give security to the 
creditors, and be answerable for the debts. In order that 
the rescript of Aurelius, who first allowed the above privilege, 
should operate, the testator had to make a will, but Justinian 
says that the rule was further extended to codicils. 

The slaves could not urge their claim for an adjudication 
of the inheritance, unless it was absolutely certain that it 
would be declined by every one else. 

Where a minor declined the heritage, and then wanted 
to reclaim it after attaining twenty-five, the slaves, who had 
been enfranchised, still retained their liberty. 

Justinian altered the law as to " bonorum addictio " to 
a considerable extent by providing — 

(1.) That " addictio " could be made within twelve months, 
oven after the goods of the deceased had been sold by 
creditors. 

A sale could be vacated, provided suitable security in the 
shape of a guarantee was forthcoming. 
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(2.) That the slaves need not pay the creditors the debts 
in their entirety, but could compound with them. 

(3.) That it was not to be essential that all the slaves 
should be freed. 

(4.) That if every person entitled to ask for an " addictio 
bonorum " applied for same, he should get it on the principle 
of " first come first served," but that if all who were entitled 
applied jointly, they were to have the "addictio" made to 
them jointly. 

The above enactment was applicable to cases of manu- 
mission by any alienation " inter vivos " or " donatio mortis 
eausa." 

HISTORY OF THE LAW AS TO DEBT AND 

BANKEUPTCY. 

The early Plebeians, largely consisting of poor agricul- 
turalists with small allotments of land, had of necessity to 
borrow money. They were in many instances doubtless 
perfectly honest men, but as they had frequently to serve 
in the battlefield, their estates suffered, and hopeless 
insolvency was the order of the day. 

This condition of things contributed materially in the 
end to the welfare of the community, as it brought about the 
revolution, which resulted in the Lex Hortensia, which 
gave plebiscites the force of law irrespective of senatorial 
sanction. 

The security taken was probably in the form of a 
"nexum," whereby the debtor conferred upon the creditor the 
right to seize his person in the event of default. 

It is possible that the Twelve Tables Law may have come 
in a small degree to the aid of the debtor, and necessitated 
this interference of a magistrate before the seizure could 
take place, but it is doubtful whether this applied to the 
" nexum." 

The Poetilian Law is supposed to have placed limitations 
on the right of the creditor to put the debtor in chains, and 



140 STUDENT'S GUIDE TO ROMAN LAW 

also to have provided that a man could not be twice arrested 
for the same cause. 

[In England in the case of arrest for debt, no man can be 
twice imprisoned for the same offence as a rule.] 

Under the same law (Lex Poetilia), no citizen was to be 
surrendered to the creditor without the permission of a 
magistrate, and it is possible that it further provided for the 
liberation of the debtor from what Professor Muirhead calls 
" the free bondage," on his working out the debt and interest. 

In the time of Julius Caesar popular opinion began to 
look with disfavour on imprisonment for debt. 

The frequent and long-continued wars impoverished 
thousands, and the army suffered, because debtors took to 
their heels in preference to what was to all intents and 
purposes slavery. 

This paved the way for the Law of Augustus, which 
provided that, where a debtor handed over all his belongings 
(cessio bonorum), he should be allowed to go free. The 
" cessio bonorum " was the precursor of our modern Bank- 
ruptcy Law. 

A law for insolvent debtors gradually sprang up, and for 
the procedure observed we are largely indebted to Gains, 
whom it will be necessary to somewhat anticipate in this 
instance. He tells us that not only the effects of the living 
could be sold on insolvency, but those of the dead also, for the 
benefit of creditors. 

A sale could only take place after one or other of the 
following things, which remind us of the English Acts of 
Bankruptcy, viz. — 

(1.) Where the debtor lay hid, and did not defend the 
action for fraudulent conduct brought against him. 

(2.) Where debtor had made a cession of his property for 
benefit of creditors. 

(3.) Where a judgment debtor did not satisfy a judgment 
debt at the time fixed for such satisfaction. 

[This reminds the English lawyer of the Bankruptcy 
Notices.] 
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Anterior to the sale of the goods of the living, the praetor 
required the same to be held in the creditors' possession for 
thirty days (fifteen days, if debtor were dead), and the fact 
properly advertised. 

After this period had elapsed the creditors met together 
under the auspices of the praetor, and appointed one of their 
number to superintend the sale (magister). 

Gains does not give us more of this information, but 
according to Sandars, " the sale was advertised * proscriptio,' 
and finally the conditions of sale were settled in the Praetor's 
Court." 

The buyer " bonorum emptor " stepped into the shoes of 
the debtor, and could both sue and be sued just as the debtor 
could. In short, he took upon himself the persona of the 
debtor. 

When the " extraordinaria judicia " superseded the system 
of the formulae, a new procedure was adopted, which went 
by the name of " distractio bonorum," the goods being sold, 
after the time for creditors to be in possession had expii*ed, 
not en bloc to a " bonorum emptor," but as suitable oppor- 
tunities presented themselves. 

Provision was (according to Sandars) made for some of 
the creditors only being in possession, " time being allowed 
for others to come in." 

The selling up of a man (bonorum venditio) carried with 
it infamy, except where he met his difficulties honestly, and 
voluntarily made a " cessio bonorum." 

This tonest man was, however, punished in another way, 
as his after-acquired earnings were not protected from the 
creditors, like those of the man whose position was forced 
upon him by hLs creditors, 

[In England when the creditors agree to accept a com- 
position, the stigma of bankruptcy is avoided, but the terms 
of creditors are frequently more exacting.] 

The possession of the creditors was called "missio in 
possessionem." 

It was a judicial act of the praetor, and he could make 
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no order as to same, unless the debtor had committed one or 
other of the acts of bankruptcy before mentioned. 

\English Bankruptcies, — ^To make a man bankrupt in 
England there must be a debt of £50 due to a creditor or 
creditors, who petition the Court for the bankruptcy. 

This petition is the commencement of the proceedings, 
and then what is called a Eeceiving Order is made, which 
has the effect of vesting the property of the debtor, with 
certain trifling exceptions, in a functionary called the Official 
Eeceiver. 

This receiving order will not be made until a debt of 
over £50 (as a rule) has been proved, and also one or 
other of the following acts of bankruptcy has been 
committed : — 

(1.) Assignment of property to trustees for benefit of 
creditors, resembUng somewhat " cessio bonorum/' 

(2.) Fraudulent transfer of any part of his property by 
the debtor. 

(3.) Fraudulent preference of one creditor to another (vide 
" Actio Pauliana in rem " and " Actio Pauliana in personam," 
post, p. 210). 

(4.) Leaving England, or, if abroad, remaining abroad, 
with intent to avoid creditors, or otherwise absenting himself 
(i.e. keeping in hiding). 

(5.) Where the debtor's goods have either been seized, and 
sold by the sheriff, or held by him for twenty-one days (the 
time taken up by persons other than the creditor, who claim 
the goods seized as their property, not counting). 

(6.) Where debtor files in Court a declaration of inability 
to pay debts, or himself petitions to be made bankrupt. 

(7.) Where a judgment creditor has served what is called 
a bankruptcy notice demanding payment of the judgment 
debt, or else composition of the same to his satisfaction 
within seven days, and such notice has not been complied 
with. 

(8.) Notifying a creditor that payment of debts has been 
suspended. 
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On a receiving order being made, a meeting of creditors 
takes place at an early date under the auspices of the official 
receiver, at which proofs of debt (by affidavit or written oath, 
with production of necessary documents when required) are 
considered, and it is also decided whether or no the debtor is 
to be made bankrupt, or a composition entertained. 

If no scheme for a composition is brought forward either 
at the meeting or an adjournment thereof, the Court at an 
early date makes an order adjudicating the debtor as 
bankrupt. 

The names and addresses of creditors, etc., are obtained in 
four ways — 

(1.) By questioning debtor viva voce in official receiver's 
office. 

(2.) By a sworn statement as to his property and liabilities, 
which the debtor is obliged to lodge in Court within a few 
days of the receiving order. Extra time can be granted in a 
proper case. 

(3.) By examination of persons in the debtor's confidence, 
where necessary. 

(4.) By publicly advertising the receiving order. 
Before a debtor can be discharged, he is publicly examined 
in Court. 

A discharge can be granted conditionally or uncondition- 
ally, and where it is granted unconditionally, it has the effect 
of freeing the debtor from all debts except — 
(1.) Debts due to Crown, unless released. 
(2.) Debts owing to beneficiaries by a fraudulent trustee. 
(3.) Liability under order of Court for seduction, pay- 
ments under an affiliation order, or damage as co-respondent 
in divorce proceedings. 

Undischarged bankrupts are criminally liable, when they 
obtain credit from any one person, to the amount of 
over £20, without disclosing their position, and for other 
acts of misconduct enumerated in the Debtors Act, 
1869. 

No bankrupt can sit and vote in the House of Commons ; 
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be a Scotch representative peer ; be a voting Irish peer ; a 
justice of the peace ; mayor, alderman, or councillor of a 
borough ; a guardian of the poor ; an overseer of the poor ; 
member of sanitary board; highway board; burial board; 
vestryman ; or county councillor. 

Bankrupt members of the House of Lords can be 
suspended or expelled by that house.] 

Acquisition of Ees Univebsitatis under the Senatus 

CONSULTUM ClAUDIANUM. 

When a free woman cohabited with a slave against the 
•wishes of his master (invito et denuntiante domino) she could 
be reduced to slavery, and all her property could be appro- 
priated by the master of the slave. This law was abolished 
by Justinian, who did so because, as he said, it was a disgrace 
to the age in which he lived. 

OBLIGATIONS. 

Nature of Obligation, etc. 

Justinian now passes on to the subject of obligations, or 
'''jura in personam," i.e. rights against a particular person 
or particular persons, as opposed to '* jura in re," or rights 
available against the whole world. 

Justinian calls the following rights obligations, viz. 
contracts, quasi-contracts, delicts, and quasi-delicts. Dr. 
Hunter condemns Justinian for classing delicts, or wrongs, 
in the same category with obligations, as he contends that all 
delicts (wrongs independent of contract) are violations of 
"jura in re," and in this point he is borne out, more or 
less, by Austin, who considers delicts to be violations of "jura 
in re " without determinate objects. 

Justinian defines the term " obligatio " as follows : — 

" Oligatio est juris vinculum quo necessitate adstringimur 
-alicujus solvendae rei secundum nostrae civitatis jura." 
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The above definition can best be translated as follows : 
" An obligation is a bond of law whereby we are compelled 
as of necessity to render something according to the law of 
our State." 

The word "solvere" consisted of three alternative 
elements. It included — 

(1.) " Dare," to give. 

(2.) " Facere," to do. 

(3.) "Praestare," to make good, e,g. to make good 
negligence. 

To ascertain the nature of obligations, it will be necessary 
to define the following mental conditions: — 

(1.) " Dolus." 

(2.) "Culpa." 

(3.) "DiUgentia." 

" Dolus," according to Austin, strictly denotes fraud ; but 
in its fullest and most extended meaning it denotes intentional 
wrong. The English word "malice," used in the sense of 
intention, is, according to Austin, the equivalent of the 
Eomari " dolus." 

"Culpa," according to Austin, includes all conduct 
deserving of legal censure, which falls short of intentional 
wrong. 

You say that a person, who has committed a fault either 
of commission or omission, is blameworthy, but the conduct 
may fall short of "dolus," because the wrong may be 
unintentional yet blameworthy. 

" Culpa " again, according to Austin, imparts one or other 
of three mental states — 

(a) Negligence. 

(&) Heedlessness. 

(c) Eashness. 

To understand these mental conditions it will be 
necessary to give Austin's distinction between forbearance 
and omission : " Forbearance is intentional abstinence. 
Omission is non-feasance (not doing) without thinking of 
the act not done. Negligence consists in the omission of 

K.L. L 
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an act, and the violation of a positive duty. The act is 
omitted because the person does not advert to it." 

Dr. Holland does not agree with the above definition, as 
he says "negligence may result from commission as well 



as omission." 



Heedlessness, according to Austin, " consists in the per- 
formance of an act and the violation of a negative duty. 
The act is done, because the person doing it does not 
advert to its probable consequences." 

" Rashness consists in the performance of an act, and the 
violation of a positive duty, and the act is done because the 
person doing it does not advert sufficiently to its probable 
consequences." 

Austin tells us that "negligence, heedlessness, and rash- 
ness were by Eoman jurists considered equivalent to * dolus,' 
i.e. intentional wrong." 

"What the Eoman jurists meant," he continues, "in 

.assuming these expressions were equivalent, probably 

;:amounted to this: in certain cases it is impossible to 

determine whether the agent intended, or whether he was 

heedless, negligent, or rash. In such cases it is to be pre- 

: sumed (in a civil action) that he intended, and his liability 

was adjusted accordingly." 

He concludes by saying " that a clear line of demarca- 
tion can be drawn between intention, and negligence, heed- 
lessness, or rashness, but the maxim of the Soman Law in 
tsuch cases was * lata culpa dolus est,' " i.e. gross neglect 
(fault, intentional or otherwise) amounts to intentional 

wrong.^ 

Diligence is that skill which a person in any given case 
is expected by law to display. Where skill is professed, 
that skill, which is actually professed, must be evinced 
according to English Law. 

In Roman Law there were, for the most part, two degrees 
ci diligence — 

I These defLnitions are taken from Mr, Gordon Campbeirs « Analysis 
of Austin." 
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(1.) The diligence of the good paterfamilias (exacta 
diligentia). 

(2.) The diligence which the average man would display- 
as to his own aiSfairs. 

The " bonus paterfamilias ** was liable for slight neglect 
(culpa levis), whilst the average man was only responsible 
when his conduct showed " lata culpa," or gross neglect. 

[The "negotiorum gestor" had to display '' exactissima 
diligentia : " see p. 185.] 

There were two degrees of " culpa*' mentioned by Eoman 
lawyers which require explanation, viz. "culpa levis in 
abstracto," or the non-display of that diligence which the 
'* bonus paterfamilias " would evince, and " culpa levis in 
concreto," or the non-display of the diligence expected of 
the average man. 



Justinian's Classification of Obligations. 

Justinian first classifies obligations as — 

<1.) Civil. 

(2.) Praetorian. 

Civil obligations were those enforced by Civil Law, whilst 
Praetorian were only recognized by the " Jus Praetorium," 
alias " Jus Gtentium." He further divides them into — 

(a) " Ex contractu," i,e. arising from contract. 

(6) " Quasi ex contractu," i,e, arising from quasi-contract. 

(c) " Ex delicto," or " ex maleficio," i.e, wrongs that come 
within the category of what he expressly called ** delicts," or 
acts of wrong-doing independent of contract. 

(d) " Quasi ex delicto " (or " maleficio "), i.e. wrongs that 
did not come under the category of what he expressly calls 
delicts, and also cases where persons, not being to blame 
personally, are held responsible for those under their control, 
e.g, father for wrongs of son, master for wrongs of slave, 
innkeepers for thefts by their servants. 
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CONTRACTS. 

Their Nature. 

A contract is an agreement between two or more persons 
and contains the following elements : — 

(a) OflFer made by person legally capable of contracting. 

(J) Acceptation of offer by another legally capable of 
contracting. 

{c) A " vinculum juris," or bond of law. 

{d) Something to form the subject-matter of the contract. 

When the agreement is enforceable by law, the result is 
a contract, and it should be borne in mind that a contract, 
being a species of obligation, requires the necessary " vincu- 
lum juris " before it can be legally recognized. 

In very early days the "nexum" and "mancipatio per 
aes et libram " were probably the only forms of contracts. 

A full account of the ceremony of mancipatio will be 
found in the Epitome of Gains, p. 252. 

All sales of property of any importance, to wit, "res 
mancipi," Le. lands, houses, slaves, and beasts of draught 
and burden, were always conveyed by mancipatio, but this 
ceremony was also used for making wills, getting rid of 
tutors in the case of women, and also entering into various 
contractual arrangements. 

In proof of the fact that some of these contracts were 
more or less complicated, the " leges mancipii," or verbal 
conditions attached to what was originally a mode of 
transfer, afford ample evidence. After a time, a formal 
verbal contract came into use, which went by the name of 
" stipulatio," and this contract may perhaps have owed its 
origin to the Silian and Calpurnian Laws, the former of 
which allowed actions on a purely verbal contract for a 
sum of money promised, and the latter for a thing 
promised. 
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Justinian gives us the following inadequate classification 
of contracts, viz. — 

(a) Ee. 

(6) Verbis. 

{c) Litteris. 

{d) Consensu. 

But to this list must be added two more kinds, viz. — 

(e) Pacts. 

(/) Innominate contracts. 

Dr. Hunter says that one or other of the following 
ingredients, and sometimes two or more of them simultane- 
ously, are to be found in all contracts, real, verbal, or 
otherwise, namely, " consent, error, time, place, condition, 
fraud, form, bad consideration, illegal promises, and 
agency." 

Consent is defined " as agreeing upon the same thing in 
the same sense." Where the minds of the persons agreeing 
are not ** at one," there is, in the opinion of certain jurists, 
e,g, Savigny, no contract. 

Dr. Holland says, " This idea of union of minds is not 
observed in English law " ; and how English judges act is 
best shown by an illustration. 

We will suppose that A. promises to pay B. money in 
consideration of B. delivering to him a certain thing. Now, 
A. and B. may be in perfect union as to the delivery of the 
thing, but A. may never have intended to pay money. Now, 
A cannot be heard to say this. All the Court will want to 
know is, " Did he oflFer to pay it ? " The Court will not 
look into his mind. 

Error, — There are two kinds of error according to Dr. 
Hunter, viz. — 

(a) Essential error. 

(6) Non-essential error. 

Essential error strikes at the very root of the contract 
(dans locum contractui), and the result is that it is either 
voidable at the instance of one of the parties, or else that it 
is void " ab initio." 
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Where the contract is merely voidable, the "error," accord- 
ing to Dr. Hunter, is " error in materia," and where the con- 
tract is void " ab initio," a case of " error in corpore " arises. 

A. agrees with B. to purchase his slave Titius, meaning 
all the while to purchase Balbus (having Balbus in his 
mind's eye). Here A. may, under certain circumstances, get 
out of this contract On the ground of essential error, if he 
was acting with fair circumspection. 

In this instance the contract is voidable, Le, A. may 
either adopt it or have it upset. 

Where, however, C. and D. honestly at the time con- 
templating matrimony have the misfortune to be married in 
church by a person not in Holy Orders, the entire contract 
is a nullity, and the law cannot help them, unless a special 
Act of Parliament intervene to legalize the marriage, and 
make the children legitimate. 

[This is the only legitimation known in England.] 

A case of non-essential error arises where the contract 
holds good, and where it is considered by the Court sub- 
stantially fair to enforce it, but one of the parties is entitled 
to compensation. 

Thus if X. agrees to sell to Y. a house and park of a 
thousand acres, and X. cannot show a title to fifteen of the 
acres, and these fifteen acres do not interfere with the 
enjoyment of the property, an English Court will order 
the contract to be performed, provided X. agrees to a fixed 
abatement in the price. 

Savigny considered that where non-essential error 
existed, the contract ought to be voidable. 

Where the law directs that certain formalities shall be 
necessary to any particular kind of contract, these formalities 
must be observed. 

All contracts were vitiated when brought about by — 

(1.) " Vi," use of force which could not be withstood. 

(2.) " Dolo malo," not fair stratagem against a sly adver- 
sary, but fraud, a term including aU cunning, deceit, and 
contrivances to unduly circumvent another 
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(3.) "Metus," the putting under such fear, bodily or 
mental, as would paralyze the will of a man of ordinary 
courage. 

A consideration is a recompense for making a promise, 
and such importance does English Law attach to considera- 
tion that all simple contracts are voidable without one, 
though a contract by deed (signed, sealed, and delivered) is 
good, for these latter contracts should not be made without 
deliberation just as a promise to one who stipulated with 
you in Bome was supposed to be made with deliberation. 

The Bomans recognized consideration, but contracts were 
not necessarily invalid for want of it. Boman judges would 
vacate a contract, if the consideration was either criminal 
or even immoral (ex turpi causa non oritur actio), and 
where an equivalent or recompense was bargained for as the^ 
price of a promise, it was not obligatory to carry out the 
promise, unless the recompense were forthcoming. 

The other ingredients mentioned by Dr. Hunter will be 
dealt with later on. 

Bikutercd and UnilateraZ Contracts, — Contracts are bila- 
teral and unilateral. They are bilateral where there are 
in the same contract mutual obligations, and they are 
unilateral where only one of the parties promises, and 
where only one of the parties incurs liability. 

Contracts Be. 

Justinian states that there were four contracts "Be,'' 
ix, where a thing was delivered by one party to the other, 
thus resembling the English bailment. These contracts 
" re " were — 

(1.) Mutuum. 

(2.) Commodatum. 

(3.) Depositum. 

(4.) Pignus. 

(1.) Mutuum. — This was a loan of a fungible thing. 

In "mutuum" the thing delivered was a fungible of 
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necessity, and was made the property of the person to whom 
it was handed, the understanding being that an equivalent 
should be returned, or the thing itself. 

Fungibles were said to be consumed by the use (quae 
ipso usu consumuntur), and consisted of wine, oil, com, 
brass, silver, gold, or any thing calculated by weight, 
number, or measure. 

When money was paid to another by mistake, the person 
receiving either more than was due, or what was not due at 
all, was said to be bound " re " to refund it, or an equivalent, 
and therefore Justinian places this duty under the head 
of " mutuum." 

He was afterwards probably uncertain as to whether this 
duty to refund was a contractual duty, for we find that he 
subsequently places it under the head of " quasi contracts." 

The proper action to recover money lent without interest 
was a "condictio," and Sandars says it closely resembled 
the other action that was applicable, viz. the "actio ex 
mutuo " but was not the same, for the latter action was not 
an " actio bonae fidei," as were all other actions on contracts 
'' re." 

[Apropos of the " condictio," Sandars says that the Lex 
Silia, A.u.c. 510, established a new form of action called 
" condictio " for a definite sum of money, and that the Lex 
Calpumia, a.u.c. 520, extended this action to all obliga- 
tions in respect of any definite thing. The action obtained 
its name because the plaintiff notified defendant that he 
must appear before the magistrate within thirty days to 
receive a " judex."] 

The contract of "mutuum" was a gratuitous contract, 
and therefore if any interest was agreed upon for the loan of 
money, the obligation was not one of " mutuum." 

\Money paid hy Mistake. — In England, it is a ground for 
a civil action not to refund money paid by mistake of fact, 
and where at the time the money is received, the receiver 
knows that he has no right to it, it is often a criminal 
offence; thus where a man received for a post-office order 
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a much larger amount than was his due, he was prosecuted 
for theft. 

As to mistakes of law, English judges as a rule follow 
the maxim " ignorantia juris neminem excusat," but the 
trend of modern case law is not to enforce the principle in 
certain cases, amongst which are the following : — 

(a) Money paid to officials by mistake (recoverable by 
action). ' 

(b) Money paid by trustees. 

(c) Where a mistake of foreign law has occurred, for such 
mistakes are held mistakes of fact. 

(d) Where a mistake of a well-known legal principle is 
so flagrant as to raise a case of constructive fraud.] 

(2.) CoMMODATUM. — This was the loan of a specific thing 
for use by the borrower, and here the identical thing, and 
not an equivalent, had to be returned to the lender. 

" Commodatum " diBFered from " mutuum " in the follow- 
ing way : The " mutuarius," or borrower under a " mutuum," 
was bound to return the equivalent, or the identical thing in 
any event, whereas the " commodatarius " or borrower under 
the contract of "commodatum," so long as he displayed 
exact diligence (i.e. the diligence of a good paterfamilias) in 
guarding the thing, was not liable for loss occasioned by 
superior force or unforeseen accident, for which no blame 
could be attributed to him. 

The borrower under a " commodatum " could not use the 
thing in a way not contemplated by the lender at the time 
he parted with his property ; thus if plate was lent for use 
at supper, he could not take it on a journey, however careful 
he might be during the journey. Where a recompense was 
given to the lender for use of the specific thing, the contract 
was one of hire (locatio conductio), and not of "commo- 
datum," for "commodatum" was by its nature essentially a 
gratuitous contract. 

This contract gave rise to the two following actions : — 

(a) Actio commodati directa. 

{b) Actio commodati contraria. 
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By the first action the lender could recover back the 
thing lent after the period for which it had been lent had 
expired. 

By the second action the borrower could recover from 
the lender — 

(a) Urgent necessary expenses incurred in the conservation 
of the thing. 

(/3) Damages sustained owing to the fault of the lender. 

These actions were in the shape of a " condictio," and 
were not "stricti juris" as to procedure at trial, but 
"bonae fidei," i.e, there were no pleadings to hamper the 
judge, who could hear all the facts at the trial, and do 
complete justice. 

The borrower of a thing was liable for sUght neglect 
(culpa levis), because the lender got no benefit from the 
loan. 

(3.) Depositum. — There were two kinds of deposit — 

(a) Ordinary deposit. 

{b) Depositum miserabile aut necessarium, or, as the 
French say, depot necessaire. 

Ordinary deposit only related to gratuitous custody of a 
thing voluntarily deposited with a man, who voluntarily 
received it, and charged nothing for the service. 

If a charge was made the contract was one of hire of 
services. 

As the custodian received nothing, he was only supposed 
to take the same care of the thing that he took of his own 
property, and, according to Justinian, was only liable for 
fraud, by which he probably meant such gross negligence as 
amounted practically to fraud, and also fraud itself when 
proved (lata culpa dolus est). 

The case of "depositum miserabile" arose where the 
deposit was made owing to the following circumstances : — 

(a) Shipwreck. 

03) Fire. 

(y) Pillage. 

(8) Any disaster rendering the deposit necessary. 
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[The Code Napoleon styles the liability of the carrier 
and innkeeper depot necessaire,'] 

This depositary was liable to pay double value if he 
betrayed the confidence cast upon him by circumstances. 

An ordinary depositary could only be sued for double 
value where, on the " actio depositi directa " being brought 
against him by the depositor, he denied that he had received 
the thing in dispute. 

The "actio depositi contraria" was an action brought 
by the depositary to recover damages he had sustained owing 
to the custody, or owing to necessary expenses incurred in 
or about such custody. 

(4.) PiGNUS. — The pawnbroker was bound " re," and the 
"actio pignoraticia " lay against him for restitution of the 
pledge. 

The pledgee had to display exact diligence, but was not 
liable for losses that were the result of an accident, and not 
of neglect, and he could recover the amount owing even 
after such accidental loss. 

The creditor was, as a rule, precluded from using the 
thing pledged. 

The right of sale in default has already been mentioned 
(see p. 86). 

There were three actions relating to pledge — . 

(a) Actio pignoraticia directa. 

(&) Actio pignoraticia contraria. 

(c) The actio quasi Serviana. 

The borrower had the " actio pignoraticia directa," (1) to 
compel the return of the thing, when he had paid up ; (2) to 
compel payment of the surplus after the creditor had sold 
under his power of sale. 

The pledgee could make use of the "actio pignoraticia 
contraria," (1) for expenses incurred in relation to the thing 
pledged ; (2) for losses sustained in the event of eviction by 
the true owner, where the thing turned out not to be the 
property of the pledger. 
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Verbal Contbacts. 

There were originally three verbal contracts — 

(1.) Dictio dotis. 

(2.) Jurata promissio liberti. 

(3.)' The stipulatio. 

The two former were obsolete in the time of Justinian, 
who only mentions the "stipulatio," which was a formal 
contract made by way of question and answer, like the 
Church Marriage Contract of the present day. 

[The Baptismal Service, and the Ordination Services also, 
remind one of the " stipulatio."] 

The person who was to have the benefit of the contract 
asked the question personally, or through an agent, and was 
called the "stipulator;" whilst the person who made the 
promise was called at different times by various names, 
such as " fidepromissor," " fidejussor," sponsor, or " reus 
promittendi," etc. 

All stipulations were either — 

(1.) Simple (pure). 

(2.) Where a time for fulfilment of the promise was 
introduced ; e.g. " Do you promise to pay me 10 aurei next 
Monday ? "— " I do." 

(3.) Subject to a condition, i.e. the promise was made 
conditional to the happening of an uncertain event. 

As to (2), when a promise was to be performed on a fixed 
day, the promiser had the whole of that day on which to 
pay, and no right to take proceedings arose till the following 
day (dies venit), though a right in expectation accrued on 
the day the promise was made (dies cedit), which was 
perhaps transferable. 

[The law is similar in England.] 

Where a person stipulated for payment of an annual sum, 
80 long as he lived, he was entitled in legal strictness to an 
annual payment for ever, which the heir of the stipulator 
could enforce, the reason of this apparent injustice being 
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that an obligation coiild not be due for a time only; but 
when the heir sued for the annuity, it was possible for the 
defendant to set up by way of defence the actual compact 
made. If, however, the defendant did not plead this fact, 
the annual payment could probably be enforced after the 
death of the annuitant. 

[In England, speaking generally, omission to plead a fact 
is fatal to the defendant.] 

When a promise was made conditionally, i.e, subject 
to the happening, or not happening, of some uncertain 
event, an obligation, or " vinculum juris," arose, which the 
stipulator himself, or his heir, could enforce "in future," 
and this chance of an obligation arising was called "spes 
debitum iri." 

Where a promise was made to perform a contract or pay 
a sum certain at a particular place, the contract had to be 
performed at that place. 

Thus an engagement to pay 20 aurei at Corinth gave 
the debtor sufficient time to go to Corinth to pay. The 
creditor, however, could in such a case sue in Eome after 
the time for the promisor reaching Corinth had elapsed ; 
but the debtor making the promise had to be placed in 
exactly the same position as if he had paid in Corinth. 

A promise made, say in Constantinople, to pay a sum of 
money in Corinth the same day, or even the following day, 
was void, as in that event the promisor promised an im- 
possibility (impossibilium nulla est obligatio). 

An impossible promise was one that no human being 
could carry out. 

Where the condition related to a past event, the obligation 
was either void "ab initio," or was not affected in any 
way. 

Where the fact, which was practically the substance of a 
bet, had not taken place, there was no obligation ; but, if it 
had taken place, the stipulation was perfectly good, and the. 
promise valid. 

Thus in the following instance : " Do you promise to pay 
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100 aiirei if Caesar has been consul ? " — " I do." If Caesar 
had actually been consul, there arose a valid and lawful 
obligation ; but if he had not been consul, there was no 
" vinculum juris " at all. 

[At the present time contracts in England that partake 
of the nature of wagering are, as a rule, void. Some 
authorities call these contracts " aleatory " from " alea," dice. 

Insurance contracts, though aleatory, are in many cases 
lawful.] 

Not only things could form the subject-matter of a verbal 
contract, but acts and forbearances. 

Thus the following was a good verbal contract : " Do you 
promise to pay me 100 aurei by way of penalty, if Julius 
does hot do a given thing ? " — " I do promise." 

In an obligation like this, there was no valid promise, 
unless a penalty was added, because a man could not, as a 
rule, guarantee that another person, for whose acts and 
forbearances he was not responsible, would either do or 
forbear as had been stipulated for. 

[The foregoing appears to include an example of a 
guarantee, which may best be defined, so far as English law 
is concerned, as a promise to answer for the debt, default, or 
miscarriage of another person. A contract of guarantee is 
not enforceable in England, unless it be in writing, because 
the Statute of Frauds (27 Car. II. c. 3) provides (inter alia) 
that no action shall be brought to enforce a promise to 
answer for the debt, default, or miscarriage of another, 
unless such contract be signed by the party chargeable with 
the promise, or his lawfully authorized agent, or some 
memorandum of the contract be similarly signed before 
action brought (though after the making of the contract). 

A contract of guarantee in England would be void, unless 
made by deed under seal, where the promiser received no 
recompense for the promise ; but credit given to the principal 
debtor is sufficient consideration.] 
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Accessory Verbal Contracts. 

Two or more might concur in either a stipulation or a 
promise, and these contracts were called " accessory." 

Where there was more than one stipulator, all asked 
the question in turn, and then the promisor replied, " I 
engage," or " I promise." 

Where, however, the promisor answered the first questioner, 
and then, the question again being put by the second ques- 
tioner, made a fresh answer, there were two verbal contracts, 
and not one. 

Where there were two promisors, you put the question to 
each man in turn, and after this question had thus been put 
to each, the promisors answered together, or they could each 
answer separately. 

The promisor in a verbal contract was ct^Ued " reus," i.e. 
a person- liable to fulfil an obligation. 

Where there was a stipulation made with two promisors 
in the days of Justinian, the whole thing, or the entire sum 
of money, could be demanded from each "reus," and the 
promisors were said to be liable "singuli in solidum," Le, 
each was liable for the whole. 

[In England this liability is called joint and several 
liability, but some liability with us is joint only, and some 
liability is joint and several.] 

Where, however, any stipulator received the thing, or the 
money owing, as the case might be, or any pronusor delivered 
the thing, or paid the money owing, the " vinculum juris " 
was discharged, as it is in England. 

Where two persons made a promise, and one was bound 
in any event, and the other was bound conditionally, or was 
bound to pay after the expiration of a particular time, the 
person who bound himself to pay in any event could be 
sued irrespective of the time, or the condition, as neither 
time nor condition had anything to do with him. 

A slave was able to stipulate for his master, and a slave 
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of an empty heritage (hereditas jacens) could stipulate on 
behalf of that heritage, so that the heir on entering could 
reap the benefit of the stipulation, and where a slave 
stipulated on behalf of his master, he was not obliged to 
mention the master's name ; and where a slave stipulated 
for a licence to exercise any particular privilege, e.g. for a 
right of way for himself, neither the master nor a fellow 
slave could use that right of way. 

Here we have an instance of a personal licence differing 
from a servitude, and this licence could only accrue to the 
master, and did not like other rights of way accrue to the 
praedium (res dominans). 

Where a slave, being the common property of two or 
more masters, made a stipulation, the benefit of the promise 
enured to all the masters in proportion to their interests in 
the stipulating slave. 

Where, however, one of the masters of the slave, who was 
held in common, told that slave to stipulate on his behalf, 
that master got the benefit of the promise to the exclusion 
of the other co-owners. 

A slave could not by a verbal promise make his master's 
position worse. 

[This rule only applied to formal promises : see p. 219.] 

Various Kinds of Stipulations. 

In Justinian's time stipulations were of five kinds — 

(1.) Judicial. 

(2.) Praetorian. 

(3.) Aedilician. 

(4.) Common. 

(5.) Conventional. 

Judicial stipulations were those which the judex in an 
action ordered litigants to enter into, e.g. the guarantee 
against fraud (de dolo cautio); the giving security to 
pursue a runaway slave or pay his value (de persequendo 
servo). . 
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Praetorian stipulations were exacted by the praetor, e,g, 
*' damni infecti," i.e. security against apprehended wrong. 

" Legatorum," i.e, security given by the heir to pay the 
legacies. 

[In England the executor, after the analogy of the Roman 
testamentary tutor, gives no security, because he is the 
choice of the testator, but an administrator, not being the 
choice of the testator, must give security, by an instrument 
under seal called a bond, for the faithful discharge of his 
duties towards persons interested under the will or intestacy, 
as the case may be.] 

Aedilician stipulations were exacted by Aediles. 

Common stipulations were those equally in the province 
of either praetor or judex to exact, e.g, for the safeguarding 
of the property of his pupil by a tutor (rem salvam fore 
pupillo), or the security given by a procurator or other 
intermediary in an action that the principal for whom he 
was acting would ratify what he did (rem ratam dominum 
habiturum). 

Conventional stipulations were those made by the consent 
of the?" parties themselves. 

Invalid Stipulations. 

Stipulations were invalid for the following causes : — 

(1.) On account of their subject-matter. 

(2.) Because one or other of the parties was unable to 
make the stipulation in question (incapacity). 

(3.) On account of the people on whose behalf the stipu- 
lation was entered into. 

(4.) Because the parties to the stipulation stood in a 
particular relation to each other. 

(5.) By reason of the mode in which the stipulation was 
made. 

(6.) On account of the time at which the promise was to 
take effect. 

(7.) On account of a condition attaching to the promise. 

PuL. M 
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(8.) Where question and answer did not tally. 

As to (1), you could not stipulate for — 

(a) A thing non-existent (what could not or did not 
exist, e.g. a hypocentaur). 

(6) Something not in our patrimony, e.g. a sacred or 
religious thing. 

(c) For a criminal object. 

{d) For an immoral object. 

As to (2), the following stipulations were void : — 

(a) Those made with lunatics. 

[Contracts with lunatics in England are binding or not 
binding, according to circumstances. Where they are for 
necessaries, i.e. things essential to the lunatic's station in life, 
they are often upheld. Where a man knowingly contracts 
with a lunatic, he very often cannot succeed in enforcing his 
contract.] 

(b) Those made with deaf and dumb persons. 

(c) Those made with persons who were absent from each 
other, as a inile, but where a man allowed a notarial ^v^iting 
to go forth under which he purported to make a promise, such 
promise was frequently held binding. If absence, however, 
could be shown on the part of the promisor in a verbal 
contract from the place where it was made, on the day on 
which it was purported to have been made, such promisor 
was sometimes deemed not to have made the promise. 

[This is another instance of the principle of estoppel 
(see antCy p. 13). The Notarial Act is the descendant of 
the old " stipulatio," as regards the Continent or the greater 
part of it.] 

(rf) Contracts with infants under puberty. 

[Infants are liable in England for torts not arising from 
contract. They are also liable for contracts for necessaries 
suitable to their station in life.] 

As to (3), a person could not promise that another 
should do or forbear, unless a penalty was subjoined, neither 
could a person stipulate for the benefit of a third person other 
than one in whose power he was, where there was no penalty. 
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[English Law does not countenance penalties, and where 
a penalty is promised, and then default is made, will only 
award the plaintiff the damage actually sustained.] 

As to (4), persons occupying certain relationships 
towards each other could neither stipulate with nor promise 
to each other, e,g, master and servant, father and son in his 
" potestas," 

As to (5), the mental condition of both parties at the 
time of contracting was important. Both parties must mean 
the same thing in the same sense. 

Mistake as to fact, as is frequently the case in England, 
was a ground for relief against a promise, i.e. the promise 
would not bind. 

As to (6), the time as to which promise was to take, 
effect was often important. 

Promises to pay after death and the day before death, and 
preposterous stipulations, were not enforceable, till Justinian 
legalized them. 

As to (7); impossible and iUegal conditions were void. 

You could not, for instance, promise that A. (not in your 
power) should either do or forbear, but you could promise to 
bring about A. doing or forbearing, though a penalty was the 
best precaution. 

The Eomans enforced the performance by strangers of 
personal services, e,g. if A. asked B. to promise to pay him or 
C, the promise w£ts binding, and C. could be made to receive 
the money and pay A. 

As to (8), it was absolutely essential that the question 
should tally with the answer, just as in England it is necessary 
that the acceptance should tally with the offer, and an uncon- 
ditional question had to be answered unconditionally. 

If A. by stipulation made a bargain with B. for a thing, 
and interposed either a time or condition, and B. replied 
simply, " I promise," the contract was good, and B. was 
supposed to have assented to the time or condition. 

A " filius familias " under power could bind himself to a" 
stranger but not to his " pater." 
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[Here we notice the embryo of the English doctrine of 
constructive fraud, i.e. contracts, which the Court ought 
not to encourage without some proof of bond fdes. The 
Eomans absolutely forbade the filius to contract with his 
paterfamilias, but in England the contract is not forbidden, 
but only subjected to jealous scrutiny, the "onus probandi" 
of establishing bond Jides being frequently thrown on the 
person exercising the influence, or possessing peculiar know- 
ledge. 

Courts of Equity watch with jealousy contracts between 
father and son, guardian and ward, solicitor and client, 
trustee and beneficiary, principal and agent, the educated 
and uneducated, and other relationships, where confidence 
is reposed, and likely by the nature of things to be abused.] 

Slaves could not contract according to civil law, but in 
later times natural obligations were permitted, and a defence 
was .allowed occasionally, where a master sued a slave in 
respect of a debt after manumission. 

When a son under " potestas " bound himself to a stranger 
in old days, his person was liable to seizure, and in later 
times his "peculium"; but persons contracting with sons 
under potestas had to beware of the Senatus Consultum 
Macedonianum, which provided that no action should be 
brought in respect of loans to sons under " potestas." 

[This will remind some readers of cases in English Law 
rendering illegal imder certain circumstances bargains with 
expectant heirs, and a recent Act rendering it penal to 
send betting or money-lending circulars to youths under 
twenty-one.] 

"When a person contracted with a child under puberty, 
the adult was bound, but not the child, unless the tutor 
interposed his authority. Infants under power could not 
contract, as the paterfamilias had no tutorial power over 
them. 

The Romans spoke of infants under seven, also of 
'' infantiae proximi " and " pubertati proximi," and there was 
evidently some controversy as to the contracts of these 
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persons being valid at all, even where the tutor interposed, 
but gradually the contracts of children under seven made 
with tutorial authority came to be recognized. Dr. Hunter 
thought that tutors were not particularly safe in interposing 
their authority when pupils were under seven without grave 
reason, just as guardians cannot in England interfere more 
than is necessary as to the property of their wards of 
any age. 

Impossible Conditions, — As to what was an impossible 
condition the law was peculiar. You could stipulate for 
100 aurei if you did not touch the sky with your fingers, 
the condition in such a case being treated as mere un- 
necessary surplusage; but if you stipulated for the same 
amount, if you did touch the sky with your fingers, the 
stipulation was void. 

In a preposterous condition, to use a slang expression, 
the cart was put before the horse, and the following is the 
example given by Justinian : " If a ship arrives in the 
future from Asia, do you agree to give 100 aurei to-day ? " 
— " I do." 

Leo legalized preposterous conditions as to women's 
dowries, and Justinian gave them general validity. 

A promise to pay on death was always good, and so was 
a similar promise to pay on a third person's death, because 
it was supposed to be performed "ultimo vitae tempore," 
i.e. when a man was at his last gasp. 

VarioTis Stipulations, — When a stipulation contained 
several terms, you could assent to the entire terms by 
simply saying "I promise," but if in the promise you 
stated that you assented only to certain terms, you were 
only bound by the terms you assented to. You could 
stipulate on behalf of a stranger, if you yourself were in- 
terested in the performance of the promise, but he who 
guaranteed the acts or forbearances of a stranger, had, as a 
rule, to agree to pay a penalty, if the stranger did not act 
or forbear as stipulated. 

Where there was a mistake as to the subject-matter of 
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the contract, the party promising could be relieved, where 
the mistake was one as to fact. 

A stipulator's heir could recover on a conditional promise, 
where the condition was still unaccomplished when the 
stipulator died. 

Where a person stipulated for the immediate performance 
of something, he had to allow a reasonable time for such 
performance, and what was a reasonable time depended upon 
the special circumstances of each case. 

Suretyship. 

There were, as before contended, various kinds of sureties 
in early days, but when Justinian reigned " fidejussio " (joint 
and several liability) was the only kind in vogue. "Fidejussio" 
was made use of for every description of contract, and more 
than that, for every description of obligation, e.g. payments 
of judgments in actions of all sorts, and the principal debtor 
might get a surety to secure the fulfilment of a natural 
obligation in respect of which he could not legally be bound ; 
thus a man might guarantee a slave's contract with his 
master. 

When a contract of "fidejussio" was entered into, the 
surety's heir was bound, and it was not at all necessary 
that he (the surety) should contract simultaneously with 
the principal debtor, and the same law prevails in England, 
as he could bind himself both before and after the principal 
debtor had bound himself. 

It was often the practice, as is the case in England, to 
have more than one " fidejussor," and when this was the case 
the creditor was able to sue any one of them he chose. 

[The creditor in England has this privilege, but by making 
use of it, he abandons his right to sue the other sureties. 
The safest course is to join all the sureties in one writ 
(action), and then enforce the judgment against any one of 
them he likes. The creditor may even let the principal 
debtor go free, if he chooses to abandon his claim against 
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himj and money-lenders especially do not like to kill the 
goose which lays the golden egg.] 

By a Law of Hadrian the "fidejussor" who was sued 
could make the creditor split up the claim amongst all the 
sureties, who were solvent at the time of the " contestatio " 
(the period when the parties ceased to be "injure," and went 
*4n judicium"). This privilege was called the "beneficium 
divisionis." 

Though " fidejussors " might guarantee the fulfilment of 
a natural obligation, they could not be bound for a greater 
STUu than the principal debtor would have been liable for 
if he were legally bound, and a " fidejussor " could enter into 
his contract of guarantee either in Greek or Latin. 

When a surety had signed a document called a " cautio," 
guaranteeing the debt, he was as much bound as if he had 
contracted in a stipulation by promising a stipulator, and 
this is another instance perhaps of estoppel. 

Where a "fidejussor" was sued by the creditor, he could, 
by claiming Justinian's " beneficium ordinis," " excussionis," 
or " discussionis " arrange for the principal debtor being 
proceeded against before he was touched, and it is politic in 
England, when a person guarantees a debt, to make this 
arrangement by express contract, for otherwise the law will 
not help the surety. 

The " fidejussor " had also a right of contribution against 
all the other sureties, when he paid up, provided he claimed 
the "beneficium cedendarum actionum," and where the 
creditor would not hand over the actions on request, he 
was liable to have a defence of fraud set up against him 
by the " fidejussor." 

By virtue of the Senatus Consultum Velleianum, the 
promises of women for the defaidts and miscarriages of others 
qua sureties were forbidden. 

As to "fide promissores," "sponsores," and "adpromis- 
sores," see Gains, post, p. 287. 

The term " adpromissio " included "sponsio" and "fide 
promissio." 
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Hunter says that where the original debtor was released, 
and a new debtor took his place, such new debtor was called 
" expromissor." 

Poste says, "Substitution for an actually pre-existent 
debt involves novation, i.e. the extinction of such preceding 
debt, and is called ' expromissio/ " 

He further says that " ' expromissio,' the discharge of a 
debtor by taking his place in relation to the creditor, may be 
considered as including ' defensio,' the defence of an absent 
debtor in a suit instituted by the creditor, for then the 
volunteer defendant became liable to condemnation in place 
of the original debtor." 

CORREALITY AND SOLIDARITY. 

The expression "correality" applies where there is one 
principal obligation, there being others accessory thereto,, 
and the Qxpression "solidarity" is used where there are 
distinct obligations, but all of such obligations relate to one 
transaction, e,g. A., B., and C. guarantee a debt to X. by three 
contracts, the transaction relating to an advance say of 50 
aurei to A. 

In " fidejussio " you could have correality and also soli- 
darity, for in such a contract it was not essential that the 
" fidejussors " should promise simultaneously. 

Poste, in his edition of Gains, makes the following 
observations on correality : — 

He says " it was the multiplication of creditors and debtors 
without the corresponding division of the right of obligation." 

Dr. Hunter says "that correality and solidarity agree 
in this, that in both of them every creditor is entitled to 
the whole object of the obligation, and every debtor is liable 
for the whole object also; but correality differs from soli- 
darity, because there is only one obligation, whereas in 
solidarity there are several." 

[In English Law the sureties are liable to contribute to 
the losses of each other, even though they are bound by 
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different instruments, but this principle was not recognized 
in our earlier law. 

Each surety on paying up has vested in him the rights 
of the creditor without having rights of action assigned.] 

The Litteral Contract. 

In the early period of Eoman Law there was an ancient 
contract "litteris." A Soman citizen made an entry 
(expensum ferre) in his codex, ledger, house-book, or what- 
ever the book inspected by the censors for fiscal purposes 
was called, and that was considered evidence of the debt. 
The contract (expensilatio) was confined to Boman citizens, 
and an entry in any other book was not evidence, as Cicero 
states, in his defence of Eoscius Amerinus, that it was useless 
for the prosecution to produce faked entries from other books, 

" Chirographa " was another form of litteral contract before 
Justinian's time. It was a document signed by the debtor only. 

There w£ts also " syngraphae," a document signed by both 
creditor and debtor which was in use amongst foreigners. 

For the purpose of an *' expensilatio " the creditor entered 
the name of the debtor and amount of the debt in the proper 
book, and hence the word " nomen " came to mean a duly 
entered book-debt. 

In the time of Justinian it was the custom on advancing 
money to take a written admission "cautio" of the debt 
from the borrower, other modes of contracting "litteris" 
being obsolete. 

When once this document was signed, an action would 
lie, but the defendant could plead by way of defence, within 
two years from the date of the " cautio " that the money had 
not been counted out to him. 

[This "cautio," whatever it was and however worded, 
was probably the distant precursor of the biU of exchange 
and promissory note of the present day. It also resembled 
the I.O.U., though we do not hear of a bill of exchange 
till the twelfth century or ^thereabouts.] 
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CoNSENSUAx Contracts. 

Justinian tells us that there were four consensual 
contracts, viz. — 

(1.) Sale (emptio venditio). 

(2.) Hire (locatio conductio). 

(3.) Partnership (societas). 

(4.) Mandate (mandatum). 

To create a consensual contract, no writing or other for- 
mality was necessary, and people living at a distance could, 
by correspondence, messages, etc., contract in this way. 

The contract was bilateral, i,e, both parties were bound by 
certain duties. 

Consensual contracts were probably verbal in old days, 
and then contracts of a similar nature were, so to speak, 
grouped together, and the stipulations were precisely similar 
in each case. After this people began to act on a common 
form of stipulation without one having been made in the 
particular case; this was probably followed by a decision 
made on the basis of an imaginary stipulation, which ought 
to have been made but was not made, with the result that 
consensual contracts began to be recognized. All actions on 
consensual contracts were honae fidei (no pleadings), and not 
of the '' stricti juris " type. 

Sale. 

In an oral sale, without writing, as soon as the price was 
fixed between the parties, the contract was complete, though 
no property passed till the thing was delivered to the buyer 
(traditionibus et usucapionibus dominia rerum non nudis 
pactis transferuntur). • 

A written contract of sale, by a law of Justinian, was 
to be regarded as enforceable when the sale document had 
been drawn up, which was required to be either — 

(a) Written by the parties ; or. 
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t 
(J) Written by others, but signed by the parties ; or, 

(c) Made out by a notary (tabellio). 

Where a deposit was paid, the purchaser, on retiring from 
the contract, forfeited the deposit ; and where the seller 
retired therefrom, he had to pay double the amount of the 
deposit. 

There could be no sale till a price was arranged, and the 
price had to consist of coined money, but a third party might 
be deputed by the contracting parties to fix the price, and on 
the third party fixing the price, the contract became binding. 

[In England the Court will order and fix a reasonable 
price to be paid, where, by the fraudulent conduct of one 
of the parties, the fixing of the price by such third party has 
been prevented. In England property passes when the 
parties intend that it shall pass. The price may consist 
partly of money and partly of other things.] 

When an uncertain thing was sold, or a thing not then 
in existence, the price, according to Sandars, could be 
arranged in two ways: "You could arrange, say, to pay 
sixpence per head for aU the fish caught on a given day (rei 
speratae emptio), or you could arrange to pay a lump sum for 
the whole catch on a given day (spei emptio)." 

In a contract of hire, the price of hiring (merces) could 
also be fixed by a third party, and till the fixing of the 
" merces " there was no contract. 

Once the contract of sale was complete, the risk (pericu- 
lum rei) fell, as a rule, as in England, on the purchaser, and 
aU increase in value also fell to his share. 

The vendor, however, had to take the risk as to things 
consumed by the use till delivery, as is also the case in 
England. When a seller guaranteed the safe custody of a 
slave or animal till sale, he was answerable, if the slave or 
animal escaped, owing to the non-exercise of exact diligence, 
though not otherwise ; but he had to hand over in all cases 
rights of action for theft, robbery, or damages. 

Sales could be made subject to the happening of uncertain 
events. 
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Where a buyer was induced by a fraudulent seller to buy 
a thing sacred or religious, or public, or a freeman supposed 
to be a slave, he could sue for all damages sustained. 

The contract of exchange (permutatio), though it resem- 
bled sale in several points, was an innominate contract, and 
like other contracts of this description, it could not be 
enforced unless one party had performed his part of the 
contract. 

Sandars says that " when the buyer paid before delivery,, 
or where security was given to the vendor, the property 
passed in such cases irrespective of delivery." 

When you bought a thing you had no right to call for 
quiritary ownership thereof, but only bonitary ownership, 
though the purchaser could make a stipulation with the 
vendor for quiritary ownership of the thing sold, and for 
double value in the case of eviction at the hands of an 
owner by title paramount, and this stipulation is called 
by some authorities, including Sandars, the "fortifying 
stipulation." Owing to this custom between buyer and 
seller, double value came to be ordered when no stipulation 
had been made. 

Where a seller wished to get out of his bargain, he could 
arrange for the contract being cancelled if a better offer was 
forthcomiDg within a fixed period (in diem addictio). 

This concession was not arranged for by stipulation, but 
by pact (see p. 182), and there could also be a pact for can- 
cellation of the contract in the event of the conditions of sale 
being broken by either party (Lex Commissoria). 

The duties of the seller were as follows : — 

(1.) To warrant against eviction by true owner. 

(2.) To deliver the thing, and when he did not deliver 
the thing at the proper time, to answer for accidental loss. 

(3.) To be answerable for secret faults in the absence of 
agreement to the contrary, e.g. seller had to disclose the bad 
character of a slave. 

Where secret faults were discovered, the purchaser had 
to take one of the two following alternative remedies : — 
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(a) Eeturn the thing, and have the contract cancelled 
(actio redhibitoria). 

(h) Get the judex in an action to assess damages (actio 
aestimatoria, or " quanti minoris "). 

[In English Law there are two things to be found in sales, 
viz. (1) Warranty; (2) Condition. A warranty is an 
engagement entered into by seller to be answerable in 
damages if a statement respecting the thing sold is incorrect, 
though the contract is to stand. Where, however, a given 
term is made a condition of purchase, the purchaser can 
avoid the contract, or else uphold it and sue for damages. 
What terms are warranties, and what terms are conditions in 
the absence of express agreement, is for the Court to decide 
in each case. The Bomans had some idea as to the difference 
between warranty and condition, and of this the "actio 
aestimatoria " is evidence.] 

(4) To be a good father to the thing till delivery, i.e. to 
use exact diligence. 

Where, however, the buyer negligently left the thing sold 
to him in the hands of the vendor, the latter was not bound, 
as is also the case in England, to exercise the higher degree 
of diligence. 

The buyer's duty was — 

(a) To pay the price. 

(6) To pay interest, where cash had not passed. 

[This rule does not apply in England, but notice in 
^vriting that interest will be charged from a certain date will 
render the buyer liable for interest at the rate stated after 
that date.] 

(c) To pay all necessary and proper expenses prior to 
delivery. 

Conditional Sales. 

Where a sale was conditional, and the condition was not 
fulfilled, the risk fell on the vendor. Where the condition 
was fulfilled, and the thing was destroyed, seller had the 
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risk; but where the thing was only injured, and not 
destroyed, the purchaser took it " cum onere/' 

Laesio Enormis. 

By two laws of Diocletian, where a seller sold a thing 
for less than half the proper price, he could get the sale 
upset, unless the buyer agreed to give him such additional 
sum as would constitute the price a fair and reasonable 
one. It is doubtful whether the purchaser had a similar 
advantage. 

[This principle exists, with certain modifications, in 
France, but is not to be found in English law, unless the 
price is such as to shock the conscience, or a case of con- 
structive fraud is effectually raised. 

In English Law, the maxim "caveat emptor" largely 
prevails, and unless some fiduciary relationship exists, the 
buyer need not discover to the seller secret advantages ; but 
the seller is, in a sense, bound to discover latent defects in a 
thing. The buyer is by no means obliged to take the seller 
into his confidence. 

Hire. 

In this contract two things must be borne in mind — 

(1.) The price of hire had to be fixed either by the parties 
or a third person. 

(2.) The price of hire had to consist of money. 

There were three kinds of hire — 

(a) " Locatio operarum," i,e. hire of services, either trade, 
menial, professional, or domestic (Hunter). 

(6) " Locatio rei," hire of a thing. 

(c) " Locatio operis faciendi," i,e. consignment of a thing 
by one man to another, to be dealt with according to that 
other's trade, e,g. sending a coat to a tailor for repair, or to 
a fuller's for scouring. 

"When a man sent a coat to a tailor for repair, and the 
work was done without the price of the tradesman's services 
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being fixed, the contract was not one of hire, but the trades- 
man could make use of an "actio in factum praescriptis 
verbis," to recover the value of the services on the basis of 
what in England would be called a *' quantum meruit." 

A like action was also given where two persons agreed 
mutually to lend each other an ox for a given purpose or 
time, for this was neither " commodatum " nor hire. 

The contract of " emphyteusis " {vide p. 84) was neither 
sale nor hire, according to a Constitution of Zeno, and in the 
absence of special agreement, the risk of total loss fell on 
the landlord, and of partial loss on the " emphy teuta," or 
tenant. 

Where a goldsmith made a ring out of his own materials, 
the contract was sale ; but where the ring was made out of 
the customer's materials, the contract was one of hire. 

The benefit of a contract of hire passed to the heir of the 
hirer, and the letter was bound to allow the hirer and his 
heir to enjoy the thing during the period of hire. 
It was the duty of the letter — 

(1.) To warrant against eviction by the true owner (if 
any). 

(2.) To reimburse hirer for necessary expenses in the 
conservation of the thing. 

It was the duty of the hirer — 

(1.) To exercise the diligence of a good father touching 
the thing's custody, though unforeseen and imavoidable loss 
fell on the letter. 

(2.) To pay the " merces," or price of hire. 
(3.) To yield up the thing at the end of the term. In the 
case of the lease of a house or estate, the letter, as before 
stated, had the " actio serviana " (see p. 210) and the " inter- 
dictum salvianum" to get delivery of things pledged to 
secure rent. 

The contract of hire could be terminated — 

(1.) By sale of the thing during the period of hire. 

(2.) When rent was two years in arrear. 

(3.) When letter was in urgent need of the thing. 
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(4.) When hirer was disturbed in the enjoyment of a 
thing by the violence of a third party. 

(5.) If hirer grossly misused the thing hired 

Partnership. 

Partnership, according to Justinian, was of two kinds — 

(1.) " Universorum bonorum" as to property of every 
kind. 

[This somewhat resembles the French community of 
goods between husband and wife.] 

(2.) " Negotiationis alicujus," as to all gains or acquisi- 
tions in a particular venture. 

There were, however, three other kinds of partnership, 
viz. — 

" Universorum quae ex quaestu veniunt," i.e. of every- 
thing which either partner made in business, and perhaps 
stock-in-trade brought into the business. 

" XJnius rei,*' or tenancy in common of a thing. 

" Vectigalis," the peculiar partnership of publicans or 
farmers of the revenue. 

Where there was no agreement to the contrary all 
partners shared equally in profit and loss, and it was not 
necessary that all should contribute money, as in many cases 
iabour was equivalent to money ; but a leonine partnership, 
where one partner was completely shut out from profit, was 
illegal. 

Partnership could be dissolved — 

(1.) By mutual agreement. 

(2.) By a partner renouncing. 

Where a partner in a partnership "universorum bono- 
cum*' renounced in order to gain a secret advantage, the 
renunciation did not count, and the non-renouncing partner 
was entitled to the gains, just as if the partnership had not 
been dissolved. 

(3 ) By death of a partner. 

In this case the other partners could continue in 
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partnership, where there was a special provision in the 
partnership agreement to that effect. 

Partnership rights of deceased publican passed to his heir. 

(4.) By a partner making a "cessio bonorum." The 
remaining partners, however, could continue the partnership. 

(5.) By " maxima " or " media capitis deminutio." 

(6.) By " bonorum venditio.*' 

Partners could bring against each other the action 
"pro socio" to be recouped expenses, and to claim their 
shares of profits, but as there was a supposed fraternity 
between them, the successful plaintiff could not seize all the 
property of the defaulter to compensate himself, but had to 
leave his former colleague a modest competence (beneficium 
competentiae). 

[The English Law is quite devoid of this kind of 
sentiment.] 

The defendant found guilty in the action "pro socio'* 
was made infamous by Eoman Law. 

Dr. Hunter describes the duties of a partner to his 
colleagues as follows : — 

(a) To contribute share. 

(6) To be as diligent in the partnership business as he 
would be in his own affairs. 

(c) To contribute share of losses. 

(d) To hand over to the other partners their shares of 
profits. 

The " actio pro socio " was " inter alia " for the following 
purposes : — 

(a) To bring about dissolution. 

(6) To force another partner to contribute to losses. 

(c) To enable a partner to get his share of gains. 

(d) To get accounts produced. 

When a partner stole the property of the firm, the 
"actio furti" lay, just as in England one partner can 
prosecute another for theft. Dr. Hunter, in his smaller 
work, is of opinion that in Eome a partner was not suffi- 
ciently the agent of his co-partner to make him liable 

K.L. N 
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for losses, and there is no doubt that under many cir- 
cumstances this was the case; but Sandars states that one 
partner by giving a mandate could enable his co-partner 
to do things beyond the scope of the business, and 
though by the Civil Law a third party could not sue a 
partner with whom he had not contracted, that the praetor 
allowed the third party to sue the other partners when they 
had reaped advantage from the transaction, and gave an 
action to non-contracting partners against the third party 
when there was no other course left open to them. 

[In England each partner is the agent of the other 
partners so far as the scope of the business extends, and as 
an agent he can bind the firm in contracts with third parties, 
and the firm can also sue the third parties.] 

Mandate. 

Mandate was a contract whereby one man undertook to 
render to another a gratuitous service. It was a solemn act 
of friendship, and it was deemed so disgraceful to betray the 
confidence reposed that the " mandatarius," who promised 
to do the act of friendship, was expected to evince exact 
diligence. 

According to Justinian there were five kinds of man- 

'dates — 

(1.) For benefit of mandator, i.e. the person requesting the 

.service. 

(2.) For benefit of mandator and mandatarius, Le. the 
3)erson requested to perform the service. 

(3.) For benefit of mandator and a third person. 

{4.) For benefit of mandatarius and a third person. 

(5.) For the benefit of a third person. 

A mandate for the exclusive benefit of the mandatarius 
liimself was " invalid." In early days there were no such 
things as agents, and a man was expected to go through the 
solemn forms of contract himself, but your friend could 
contract on your behalf, and though he made himself 
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personally responsible, he naturally knew that he would be 
indemnified. 

A mandate was for benefit of .mandator when any one 
was asked — i 

(a) To purchase something for him. 
(6) To do business. generally fern him. 
(c) To be a surety to oblige hi»i. 

A mandate was for benefit of mandator and mandatarius 
when the latter was requested to advasice money, receiving 
interest in return, also when a surety gave a mandate to 
creditor to sue the principal debtor at mandator's (ix. 
surety's) risk. 

A mandate was for the benefit of a third person when 
the mandatarius undertook to — 

{a) Manage the business affairs of X. 
(h) To buy a property for X. 
(c) To become surety for X. 

A mandate was for benefit of mandator and a third 
person, when mandatarius undertook to manage the pro- 
perty of mandator and X., etc. ; and when the mandatarius 
undertook to advance money at interest to a third peraon, 
the mandate was for benefit of the mandatarius and that 
third person. 

Originally it was doubtful whether a mandator who 
requested A. to invest his (A.'s) money in a certain way, 
was liable for the advice so given. Justinian, however, held 
that no man was liable for merely giving advice, but where 
a mandate was given to any one to entrust his money to A., 
the mandator was liable for any loss. 

These two examples closely resemble each other, and the 
Law was as follows : Where by giving a mandate the man- 
dator meant to render himself liable for the miscarriage of 
another, he was liable ; but if he merely meant to give 
irresponsible advice, he was not liable. 

[In England, as before stated, any promise to be answer- 
able for another's default must be written and signed by the 
party to be charged or his authorized agent, but no writing 
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is necessary unless the person guaranteed still remains liable 
(Birkmyr and Darnell, 1 Smith's Leading Cases).] 

The mandatarius' duties were — 

(a) To renounce in sufficient time so as not to prejudice 
mandator. 

(6) To carry out his instructions and not exceed them. 

(c) To use exact diligence in the carrying out of his 
instructions. 

(d) To hand over to mandator all gains and rights of 
action. 

[This is an instance of assigning what English lawyers 
call "a chose in action." It was formerly necessary in 
England to authorize the assignee of a chose in action to 
sue in the name of the assignor, but by sec. 25 (6) of the 
Judicature Act, 1873, a chose in action may be assigned 
absolutely (not by way of mortgage) by an instrument in 
writing under the hand of the assignor, notice being given 
to the debtor at once to prevent subsequent assignees gaining 
a priority.] 

The duties of the mandator were — 

(a) To accept and ratify what mandatarius had done in 
puMuance of the mandate. 

(h) To indemnify mandatarius. 

Justinian tells us expressly that the contract of mandate 
was gratuitous ; but when the mandator promised his friend 
an honorarium for his pains, though no action lay to 
enforce payment of the same, the praetor heard the affair 
himself (extra ordinem) instead of sending it to a judex, 
and fixed a certain sum as due, this, probably, only applied 
when the mandatarius belonged to a skilled profession or 
calling. 

Suretyship hy Mandate. 

Mandate was a frequent means of becoming a surety, 
and the law of suretyship under a mandate in certain 
respects resembled suretyship under a stipulation. 

No woman could become a surety by mandate, just as in 
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a case of suretyship by stipulation, women could not act as 
sureties owing to the "Senatus Consultum Velleianum/' 
Under the " beneficium ordinis " a surety by stipulation could 
insist on the principal debtor being sued first, and the same 
rule applied as to the suretyship by mandate. 

Suretyship by mandate differed in certain respects from 
suretyship by stipulation. 

(1.) For instance, when the debt of an adolescens was 
guaranteed, and there was afterwards a "restitutio in 
integrum,*' and the young man was let off, the surety by 
-stipulation was possibly not obliged to pay the creditor, but 
the surety by mandate was. 

(2.) " Fidejussor " by stipulation was, till Justinian's time, 
discharged on an action being brought against the principal 
debtor, so soon as the " litis contestatio " stage was reached, 
but not the surety by mandate. 

(3.) "Fidejussor" by stipulation could not claim the 
benefit of creditor's actions (beneficium cedendarum actionum) 
upon " litis contestatio " in the action against him, but man- 
dator could at all times and stages claim this " beneficium." 

(4.) Mandator was discharged where creditor had waived 
his remedies, whilst '* fidejussor " by stipulation had to take 
what remedies were at the disposal of the creditor at the 
time the rights of action were ceded. Justinian placed both 
these kinds of suretyship on a level. 

A mandate of a criminal nature, or contrary to morality, 
was not enforceable. The contract could be made either 
simply or conditionally. 

The contract of mandate was determined by — 

(1.) Mandator revoking instructions before anything was 
done by mandatarius. 

(2.) By mandatarius renouncing in sufficient time. 

(3.) Where mandatarius was prevented from carrying out 
his task by sudden illness. 

(4.) Where a sudden quarrel had sprung up between the 
parties. 

(5.) By death of a mandatarius. 
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(6.) By death of mandator, but whei^ the agent acted in 
honafide ignorance he was not to be prejudiced. 

[This reminds us of the immunity in England enjoyed by 
the person who acts for another under a power of attorney 
as respects acts done in hon&fide ignorance of the death of 
the giver of such power of attorney. Powers of attorney 
can now be made irrevocable for one year.] 

Innominate Contracts. 

The following contracts were (inter alia) innominate 
contracts : — 

(1.) " Do ut des " (" I give that you may give "). 

(2.) "Facio ut facias" ("I perform that you may 
perform "). 

(3.) " Do ut facias " (" I give that you may perform *'). 

(4.) " Facio ut des " (" I perform that you may give "). 

Where one of the parties had done his share, the praetor 
frequently ordered the party who had not done his share to 
do it, and the form of action awarded was "in factum 
praescriptis verbis." 

[These innominate contracts were probably the precursors 
of the English doctrine of specific performance or the literal 
performance of a contract.] 

Pacts. 

Pacts were agreements of a kind that were neither 
recognized contracts nor innominate contracts, the element 
of part performance, which was, as a rule, the characteristic 
of an innominate contract, being wanting. They were 
originally not legally enforceable, but gradually they were 
admissible as defences to actions, and afterwards some of 
them were recognized by Civil Law and Praetorian Law as 
causes of action. 

When there was a right of action attached to a pact, 
it was said to be "vestitum," i.e. clothed with a right of 
action. 
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Of " pacta vestita " there were two kinds, viz. — 

(1.) " Pacta legitima/' or those recognized by Statute Law. 

(2.) "Pacta praetoria," those recognized by Praetorian 
Law or Jus Gentium. 

There were also " pacta adjecta," or pacts subsidiary or 
added to a contract of another kind, viz. — 

" In diem addictio/' annexed to a contract of sale. . In 
cases of this sort the plaintiff could bring forward his pact 
when suing on the contract, or, if he sued afterwards, he 
probably made use of "an actio in factum praescriptis 
verbis." 

Instances of" pacta legitima " were the pactum " de dote,'* 
or pact to give a dos or dowry, and the "pactum dona- 
tionis," or pact to give a gift, invented and enforced bjr 
Justinian. 

[An agreement to give is not binding in England, unless^ 
made under seal, but when a person executes a valid declara- 
tion of trust, whereby he makes himself a trustee for another, 
the declaration of trust will be enforced, if the document be 
complete, and such person has completely made himself" 
a trustee.] 

An instance of a praetorian pact was the " pactum con- 
stitutae pecuniae," whereby a person contracted to pay a. 
debt previously existing. 

There was also the "pactum de constitute," whereby 
a person forbore to sue another at the request of a third 
person, it being understood that the third person was to 
indemnify, if necessary. 

There were certain pacts which, though they did not 
form a ground of action in themselves, might yet be made 
use of by way of defence, if an action were brought. 

Thus if A. sued B. on a stipulation, B. could sometimes 
urge by way of defence that the stipulation had been 
cancelled by mutual consent. This defence was called 
the " exceptio pacti conventi," and this reminds us of 
the English contract, which is waived (waiver). The Digest 
also tells us of public pacts, e,g. the making of peace by 
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a general on the field, and private pacts. There were also 
pacts expressed and tacit, e,g. the return of a document 
under which an action could be brought. Pacts were also 
real, e,g, when A. agreed not to bring a particular action; and 
personal, when A. agreed not to sue a particular person. 
He who sought relief under a pact must be clear of fraud, 
just as now he who comes into equity must come with clean 
hands. 

Natural Obligations. 

There were certain contracts, or rather agreements, which 
though not clothed with any right of action were never- 
theless entitled to a certain amount of judicial recognition, 
*' in foro conscientiae," e.g, a contract between a father and 
a son. 

Money paid in pursuance of a "naturalis obligatio" 
could not be recovered back, and a natural obligation could 
be set up as a kind of counterclaim or set-ofif by a 
defendant in an action. 

[The Koman term for set-ofif was " compensatio." It 
generally took the shape of money, i.e. the amount set-off 
against the claim of the plaintiff must consist of money. 
In England, since the Judicature Acts, a defendant may 
set-ofif a libel or other unliquidated demand against the 
plaintiflfs money claim, but before that time the Eoman 
doctrine of set-ofif prevailed, which was that the counter- 
claim, or rather "set-ofif," had to consist of money, and 
could not, like the modern counterclaim, sound in damages.] 

Quasi Contracts. 

In quasi contracts the consent element was wanting. 
This was the case also in " delict " and " quasi delict," but 
though the consent element was wanting, the quasi contract 
very closely resembled a contract proper. The instances 
given are — 

(1.) "Negotiorum gestio," i.e. when any one managed 
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another's afifairs in his absence, either with or without his 
knowledge or consent. 

(2.) The relationship between the tutor and the pupil. 

(3.) The relationship between persons who hold a thing 
in common. 

(4.) The relationship between two co-heirs towards each 
other. 

(5.) The relationship between the heir and the legatee. 

(6.) The duty to hand back money paid by mistake. 

Justinian, it will be remembered, calls this last a 
contract of " mutuum " also. A person who out of kindness 
managed the affairs of his neighbour in his absence without 
being requested so to do was called a " negotiorum gestor." 
He had to display the most exact diligence (exactissima 
diligentia), because unasked he had interfered in his 
neighbour's afifairs. 

When this very high degree of diligence had been duly 
exercised, the " negotiorum gestor " had against his principal, 
when necessary, an " actio negotiorum gestorum contraria," 
and when he had failed in his self-imposed task, he could 
have the "actio negotiorum gestorum directa" brought 
against him. In reckoning up, however, with the 
" negotiorum gestor " gains had to be set off against losses. 

It has been shown before that the tutor owed certain 
duties to his pupil, and that to recover out-of-pocket ex- 
penses he could bring the " actio tutelae contraria," and where 
he failed in duty, the "actio tutelae directa" lay against 
him. 

Co-owners, according to Justinian, had the following 
rights against each other : — 

(1.) To an adjustment, as in England, where one of them 
had had the exclusive benefit of the thing owned in 
common. 

(2.) To contribution, as in England, for the cost of pre- 
serving the thing owned in common. The co-owner claiming 
the money had to show that the payment could not have 
been dispensed with. This doctrine has, in England, been. 
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extended to the relationship between the tenant for life and 
the remainderman. 

As each owner had a right to equal enjoyment, a partition 
was sometimes necessary when the thing was divisible, or an 
arrangement that one should keep the thing and pay the 
other a sum of money. 

[In England judges can direct a sale instead of a 
partition under certain Acts of Parliament called the Partition 
Acts.] 

Claims of this kind were adjusted by the action " communi 
dividundo," an action bearing some similarity to the English 
partition action. 

Where one co-heir had a case against another co-heir, the 
matter was settled by an " actio familiae erciscundae " for the 
judge to parcel out the inheritance. 

[The English action for administering the estate of a 
deceased may perhaps be derived from the " actio familiae 
erciscundae."] 

Where a legatee had a claim against an heir he made use 
of an " actio ex testamento." 

[In England he often administers the estate, if he cannot 
get his legacy.] 

Money paid by mistake could, as a rule, be recovered. 
The following cases, however, were exceptions : — 

(1.) Legacies left to churches. 

(2.) " Fidei commissa " left to churches.' 

[As to " quasi contracts," Professor Sohm makes some very 
valuable remarks. He tells us that where property is handed 
over by A. to B. " in anticipation of some future event," and 
the event does not come off, B. must not remain enriched at 
A.'s expense, and an action lies for its return ; he calls this 
transaction " dare ob causam." 

The same principle also applies where, in an innominate 
contract, A. has done his part, he can then recover in respect 
of what he has done. He also says that " dare ob turpem 
causam " signifies the handing over of a thing under cir- 
cumstances where it would be a breach of morality to accept 
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it, and that an action accordingly lies in respect of the 
enrichment. 

Where again, a debt was paid, the enforcement of which 
was not countenanced by the Law (dare ex injusta causa), the 
money could be recovered back again. In England, in some 
of these cases, the maxim, " In pari delicto potior est conditio 
defendentis," applies.] 

Acquisition of Obligations. 

A man could acquire through sons and slaves, and such 
acquisitions became his absolute property, but what he 
acquired through sons, where the sons were not merely 
agents, was only his for life, and it is probable that under the 
system of the Novels he had not even a life interest unless 
the acquisition was made through " peculium profectitium/* 
Acquisitions of obligations could also be made — 

(1.) Through free persons bond fde believed to be slaves, 
or who were hired servants, as to labours, or through property 
belonging to master. 

(2.) Through slaves of another hona fide possessed, as to 
the fruits of their labours, or through property belonging 
to the possessor of the slaves. 

(3.) Through slaves wherein a man had usufruct. 

Dissolution of Obligations. 

Obligations could be dissolved by — 

(a) Payment (eolutio). 

(6) Performance other than payment, e,g. by doing the 
work agreed on (also called " solutio "). 

(c) By merger, i.e. the same person becoming both 
debtor and creditor, e,g. when a debtor made his creditor his 
heir. 

{d) By a defence arising calculated to cancel all right of 
action on the contract, e.g. set-off. 

(e) By novation, either 
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(a) By substitution of a new contract for a former 
one, or 

(/3) By substitution of a new debtor for a former one. 

(/) By a form of dissolution corresponding to the way 
the contract was made, e.g. by a contract " litteris " being 
dissolved " litteris.'* 

By a consensual contract being dissolved by consent. 

By a verbal contract being dissolved by another verbal 
contract " acceptilatio." 

" Solutio," when it took the form of payment, operated as 
a discharge of the contract — 

{a) When the debtor himself paid. 

(6) When a third person paid. 

When the debtor paid, his sureties also were released ; 
and when a surety paid, the debtor was released from the 
claim of the creditor. 

As to acceptilation, Justinian remarks that it was a 
fictitious payment, and says that when the contract was 
verbal, the debtor turned stipulator, and asked the original 
stipulator the following question : — 

" Do you consider that as cancelled which I promised 
you ? " and that then the creditor replied in the affirmative. 

Justinian also intimates that, where a contract was made in 
any other way than by words, a stipulation was a convenient 
form of discharge. ^ 

He then discusses the Aquilian Stipulation, the author 
of which was Gallus Aquilius, which was in the following 
form : — 

"Whatever for any cause soever you are, or will be, 
or ought by rights to be obliged to give, or do for me either 
now or in the future ; whatever I can now, or at any future 
period shall be able to claim from .you by adopting any 
kind of legal process; whatever of things belonging to me 
you hold, or are in possession of, or, save for fraud in parting 
therewith, would now possess, do you promise to pay me the 
pecuniary equivalent of all .these things, whatsoever may be 
their value ? " 
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The debtor then replied in the afiRrmative, and stipulated 
as follows : — 

" All that I have this day promised to you by Aquilian 
Stipulation do you acknowledge as received ? " The business 
then concluded by the creditor replying in the affirmative. 

Gallus Aquilius was Cicero's colleague in the praetor- 
ship. He is alleged to have invented a form for the institu- 
tion as heirs of posthumous children, and to have framed 
certain formulae relating to the various kinds of theft 
actions. 

[Professor Sohm says that, according to Praetorian Law. 
" pactum de non petendo " was a ground of informal release 
from obligations; he also alludes to obligations being ex- 
tinguished by "capitis deminutio" ; where it was "minima/' 
the praetor granted "restitutio in integrum," and in other 
cases he granted a remedy over against the persons enriched 
(in illos ad quos bona eorum pervenerunt).] 

Novation. 

Justinian first describes novation by change of debtor, 
and he says that, when this was the case, a new contract 
arose in the place of the old one, and the effect sometimes 
was to substitute a void contract for one that was perfectly 
good ; viz. if A. made a stipulation with an impubes without 
the tutor's "auctoritas" for what was due to A. from a 
stranger. Here A lost his claim altogether, for the first 
debtor was discharged, and the contract with the substituted 
debtor was illegal. It was different in the case of the 
second stipulation being made with a slave, for then the 
second contract was no contract at all, and consequently 
the first debtor remained liable under the original contract. 

When a stipulation was made, say with A, and after- 
wards the same stipulation was made over again with him, 
there was no new contract and no novation unless a fresh 
term or fresh terms were added. Where a new condition 
was added to a contract made with A., the old contract 
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remained binding, till the new condition was accomplished, 
but Justinian decided that, where a new contract was 
expressly made with the intention of cancelling the old, 
there was a novation. 

In order that novation might operate, the new contract 
had to be made either " verbis " or " litteris," and a natural 
obligation could be superseded by a novation. 

It may here be mentioned that owing to a pact, part of a 
contract could be abandoned and the remaining part enforced, 
just as in England specific performance of a contract can be 
enforced with a parol variation. 



BOOK IV. 
DELICTS. 

There were four kinds of delicts, according to Justinian — 

(1.) Furtum. 

(2.) Bapina. 

(3.) Damnum. 

(4.) Injuria. 

Theft (furtum) was the fraudulent handling of or dealing 
with a thing, its use, or possession. According to Justinian, 
theft was either manifest or not manifest (nee manifestum), 
and some persons say there was also "furtum conceptum" and 
" furtum oblatum," but these, according to Justinian, were 
rather actions relating to thefts than thefts in themselves. 

The theft was manifest when the thief was caught while 
holding the stolen thing before he had reached his destina- 
tion, but it was not manifest if he was caught after he had 
reached his destination, even though the stolen things were 
being held by him when caught. 

[Gains deals at length with what was manifest theft. 
See post, p. 294.] 

All theft not manifest was " furtum nee manifestum." 

The penalty for manifest theft was quadruple value, and 
double value for theft not manifest. 

A person could be adjudged guilty of " furtum concep- 
tum " when a stolen thing had been found before witnesses 
on his premises after search, and the penalty attached to the 
ofifence was triple value. A person could be adjudged guilty 
of " furtum oblatum," who in order to get another man into 
trouble, placed the stolen thing on that man's premises. 
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The penalty for " f urtum oblatum " and " conceptum " was 
triple value. There is a doubt whether the oflfence was 
theft unless the thing was taken for the sake of gain, but it 
is more probable that any motive suflSced, as it does in 
England, e.g. where a postman suppressed letters to avoid 
being found fault with. 

Where a search was beiog made for stolen property, he 
who tried to prevent it was guilty of " furtum prohibitum." 

The offence of " furti non exhibiti " was committed 
when a person did not produce a stolen thing, which was 
being legally searched for, and it was afterwards found on 
his premises. 

In England, to commit the crime of larceny there must 
be a taking with a felonious intent, but the Eoman crime 
of " furtum " went further, and designated as theft any 
dealing with the property of another in a way that the 
culprit had reason to believe was contrary to the wishes 
of the true owner ; e.g. overriding a horse, which had been 
lent you, or when you used a thing taken as a pledge, or 
where you took away with you on a journey plates which 
had been lent you for use at supper. 

[This kind of conduct is not larceny in England, but only 
trespass to goods, and there can be no larceny without a 
taking, though the slightest touching wUl be sufficient, pro- 
vided that the thing taken with guilty knowledge has ceased 
to occupy every particle of space it occupied before; e.g. 
when you catch a man moving your sword out of its 
scabbard, and he has begun to draw it out, and has drawn 
it partially out. In England, where the stolen thing is 
attached to a string there must be a severance, and that is 
the only exception to the rule as to the occupation of the 
space. 

There is, however, in English Law another case which is 
worth noting as to larceny, and that is where a man takes 
the goods of another unlawfully without that other's leave, 
and without intent to steal, and afterwards determines to 
appropriate the goods to his own use, the wicked determination 
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relates back to the original taking, and such original taking 
is presumed to be felonious.] 

In Eome, where you dealt with the property of another 
contrary to his wishes, you were not guilty of "furtum," 
unless you knew you were doing wrong, and the theft when 
committed with guilty knowledge could be condoned by the 
owner afterwards acquiescing in or ratifying the act of theft. 

[In England the taking, if felonious, cannot be condoned, 
as it is the King who is sinned against, and not the owner, 
and it is a misdemeanour (a crime which is not a treason or 
a felony) to compound the act of theft for money, whilst in 
Eome it was quite en regie to bring an action against the 
delinquent, which in England is only lawful after the felon 
has been brought to justice.] 

Justinian says that when a man incited another's slave 
to steal the property of his master, and the slave being an 
honest man told his master, who, in order to catch the thief, 
advised the slave to take the things, the tempter of the slave 
could be sued for corrupting the slave, and for theft as well. 

[This notion of law will remind the reader of the English 
crime of incitement to felony, which is a complete offence, 
though the person whom the criminal has attempted to 
corrupt has not fallen in with his views, and has not acted 
as desired.] 

Stealing children under power was also theft, though the 
^ge of the child is not mentioned, and it is interesting to 
note that the stealing in England of children under fourteen 
is larceny. To commit " furtum " it was not necessary to be 
the actual perpetrator of the offence, for any one who aided 
and abetted was also guilty of " furtum " ; e.g. the man who 
made your money fall from your hand in order that another 
man might pick it up ; the man who, knowing of the intended 
theft, frightened your oxen, that another man might steal 
them ; the man who placed a ladder for the thief under a 
window, or who lent tools to break open a door. The 
adviser and counsellor of a theft, however, was not guilty of 
" furtum." 

R.L. 
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[In England there are various persons who are punishable 
for assistance given to criminals, and this criminal assistance 
applies not merely to larceny alone, but also other felonies 
(crimes of a serious character, for which a man at common 
law could formerly be deprived of life, land, and goods, and 
also crimes declared to be felonies by statute). There is the 
perpetrator of the offence ; the principal in the second degree, 
equally punishable, who is either present or within hail 
aiding and abetting ; there is the accessory before the fact, 
who is absent, but who counsels or procures the commission 
of the felony, and who can be equally punished with the 
felon. Then, lastly, there is the accessory after the fact 
who, knowing a felony to have been committed, relieves, com- 
forts, or assists the felon.] 

The crime of "furtum " combined with a criminal intent, if 
the ingredient of a motive of gain was not necessary, would 
appear to embrace larceny, larceny by a bailee, and divers 
felonious acts known as malicious mischief in England. It 
is doubtful whether it included what in England is caUed 
embezzlement, Le, the appropriation by the clerk or servant 
of goods or money, before the property in question comes to 
the hands of the master. 

Your slave in Eome could not steal from you as your 
servant can by English Law, because the relationship of 
"dominica potestas" prevented it, but the person who 
assisted the slave committed theft. Merely advising a theft 
was not theft ; there had to be something more, and there- 
fore it may be contended that the crime of being an 
accessory before the fact was unknown to the Bomans, as 
it is understood in England. 

[In England mere relationship to or control over a person 
does not prevent a prosecution for theft, with this exception, 
that during cohabitation the husband and wife cannot steal 
from each other, unless the theft be committed on the eve 
of desertion.] 

The proprietor of a thing had to be interested in its safe 
custody to be a proper plaintiff in an action of " furtum," 
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and a person who had merely the lawful possession apart 
from ownership could also bring the " actio f urti " ; e,g, — 

(1.) The pawnbroker, though the pledgor was perfectly 
solvent, and the pawnbroker could, moreover, sue the pledgor 
for " furtum," if he stole the pledge as he can in England. 

(2.) The fuller and other " locatores operis faciendi " when 
solvent. (When they were insolvent the owner could sue 
in " furtum.") 

When a man lent a specific thing to a neighbour (com- 
modatum), and the thing lent was subsequently stolen, he 
had to elect whether he would sue the borrower or the 
thief, and when once the election had been made, it could 
not be retracted, provided the owner knew of the theft 
and was sure of it. Where either thief or borrower was 
sued, the one not sued was discharged from liability. 

Where the borrower was sued he and not the owner 
could sue the thief. 

An action for theft was an advantageous course from the 
owner's or possessor's point of view, for not only could he 
recover double, triple, or quadruple restitution, but he could 
also bring an action of "vindicatio" against the thief for 
the thing itself. 

The depositary could not bring the ''actio furti," 
because he was not answerable for anything except "dolus 
malus," which here means either fraud or such gross culpa- 
bility as would be tantamount thereto, but the owner had 
the action instead. 

A theft could be committed by a child nearing puberty 
(probably a child between seven and fourteen if he showed 
precocity). Greater latitude would be shown to a child 
between seven and twelve than to a child between twelve 
and fourteen. 

The rule is the same in England and extends to all 
crimes. A child under seven is presumed to be " doli 
incapax," and the presumption cannot be rebutted, and a 
child between seven and fourteen ia prima facie presumed to 
be " doli incapax," but the presumption can be rebutted by 



196 STUDENT'S GUIDE TO ROMAN LAW 

evidence of precocity, discoverable from lus behaviour 
incidental to the crime, and perhaps " aliunde."] 

The heir of the thief could not be sued except for the 
actual value, and the thief can be sued in England for 
damages sustained. Where the thief and his accomplices 
had money, the actions of theft must have been very profit- 
able, for penalties of varying amounts could be recovered from 
one and all. When a person imder " potestas " stole from 
a paterfamilias, though no action of theft lay against the 
person under power, the thing stolen was said to be tainted 
(furtiva), and " usucapion " would not operate. 

The successor in title to a thief, whether heir or not, 
could be sued for the value of the thing as in England. 

[In England the thief himself may be sued, but he must 
first be prosecuted. 

Professor Sohm says that, *' f urtum possessionis " takes 
place when pawner wrongfully takes the thing from the 
pledgee ; and that, " furtum usus " takes place when a person 
wrongfully takes the thing of another to make temporary 
use of it ; and that the same punishments apply as in the 
case of " furtum rei ipsius," by which he appears to mean 
ordinary theft as we understand it.] 

EOBBERY. 

The man who took the property of another by force was 
called by Justinian " improbus fur " (a wicked thief). By 
Praetorian Law this man could be sued within a year from 
the occurrence for fourfold value (which included the value of 
the thing), but if no action was taken for a year, for single 
value only. 

In robbery (rapina) there was no distinction between 
<;rime manifest and crime not manifest, because Justinian 
says it would be ridiculous to deal with a robber more 
leniently than with a thief. 

To constitute robbery, an intent to rob was necessary, 
as in England, and it was essential that the robber should 
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know that he had no right whatever to his spoil, but where 
a man through ignorance of the law or otherwise took by 
force what was another's, he could not be sued under the 
action '* bonorum vi raptorum " (robbery). 

To prevent robbers escaping punishment by fictitious 
excuses, the law provided that, where the thing of another 
(a moveable or immovable) was taken by force, the taker 
should be sued for the thing plus its value (double restitu- 
tion), because he took by force thinking that to be his which 
was not his. 

When the taker was entitled to the thing, by using force, 
he ipso facto ceased to own the thing. 

[The Eomans, like Henry II. of England, protected 
possession even versus ownership. 

The possessory actions of Mort d' Ancestor, Novel 
disseisin, and Darrein presentment prove this. It goes to 
show that the Eomans and mediaeval English felt the 
importance of preserving the peace at all costs. 

Forcible entry in England is a criminal misdemeanour. 
Possession in England carries with it a certain amount of 
protection, and the plea of possession is still a most useful 
defence against an action to recover land. Again, he who 
seeks to eject another from land, must show not only that the^ 
possessor is not entitled, but that he has a right to the land,, 
and not the possessor.] 

Any interest in the property was sufficient to bring the 
action of robbery, according to Justinian, but he does not say 
that everybody interested might sue for robbery, though his^ 
expressions may go so far as to admit that this was the case, 
and he expressly states that the mere depositary might sue 
for robbery, though he could not sue for theft. 

[In England offences connected with the crime of larceny 
are of two kinds, simple and compound. Compound larceny 
is a more serious offence than simple larceny, and robbery 
comes under the heading of compound larceny. 

It should be borne in mind that any person in England 
can initiate a criminal prosecution.] 
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The Aquilian Law. 

Justinian deals in the third title of his fourth book with 
the first and third heads of the " Lex Aquilia." 

The " actio damni injuriae," according to the first head 
of the above law, lay against any person who unlawfully 
killed another's four-footed beast of the kind that were 
reckoned as cattle (i.e. fed in herds) or his slave, and he 
could be adjudged to pay the greatest value of the animal 
or slave within the year. Therefore, if an animal say was 
worthless when it met its death at the hands of the wrong- 
doer, but had been valuable within a year previously, the 
wrong-doer was severely punished for his fault, and not 
merely cast in damages. Horses, asses, mules, sheep, oxen, 
goats, and pigs came under the first head of the Lex but 
not dogs or wild animals. 

Wrongful killing included neglect causing death, as well 
as deliberate slaughter, but a man was allowed to kill a 
robber if he could not protect himself in any other way. 

[In England the subject is allowed to use necessttry force 
under certain circumstances to protect his own life, or that 
of a friend. Necessary force even to the extent of inflicting 
death may be used, where a person is lawfully arresting or 
keeping in his custody a felon, and here he may use not only 
suflBcient force to protect himself, but sufficient force to 
accomplish his purpose, which is to retain the wrong-doer in 
custody. Necessary force may also be used to expel a 
trespasser.] 

Mere accident if inevitable was not actionable, ergo 
soldiers lawfully practising with javelins on the Campus 
Martins were not liable for the killing of slaves or cattle, 
because they were acting in a perfectly lawful manner. 
"Where a person in cutting a tree let fall a bough on a 
passing slave and killed him, his conduct was actionable 
or not according to circumstances. If the slayer was on his 
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own land, and there was no footpath near by, his conduct 
was excusable ; where there was a footpath or road hard by, 
the conduct was lawful, if warning was given, but not unless. 

[In England the law is practically the same.] 

The surgeon who operated on a slave; and then did not 
superintend him after the operation, the result being death, 
was liable under the first head of the Aquilian Law. He was 
also liable for lack of skill or care. 

The man whose conduct was actionable under the first 
head was liable to consequential loss as well, and when he 
deliberately killed a human being, he was liable criminally 
under the Lex Cornelia de Sicariis, the double remedy being 
permitted by a rescript of Gordian. 

The third head of the Lex comprised all kinds of damage 
not punishable under the first head. It awarded damages for 
the wounding of slaves, cattle feeding in herds and four- 
footed beasts (not cattle), and wild animals (four-footed). 

Injury to or destruction of inanimate things also came 
under the third head, e.g. mixing of wine with oil. 

Under the third head the wrong-doer, if adjudged guilty, 
had to pay the greatest value of the thing within thirty 
days. 

To fall within the Lex Aquilia, the injury had to be 
inflicted "corpore corpori," i.e. some part of the body of the 
wrong-doer, or some weapon used by the wrong-doer, had to 
come in contact with the person or thing injured ; and the 
law did not apply where a man locked up another's slave, 
thus causing the slave to starve, or who chased a beast so 
as to injure it, or who drove cattle over precipices, or who 
persuaded a slave to do a dangerous act resulting in the death 
of the slave, and in these cases the praetor gave an " actio 
utilis " against the wrong-doer, as it would have been unlaw- 
ful to sanction the " actio directa " under the Lex Aquilia. 

[Professor Sohm says that the Aquilian Law applied where 
there was merely what he calls, " culpa levis in faciendo."] 

Sometimes neither the ** actio directa" under the Lex 
Aquilia applied nOr the " actio utilis," which only appeared to 
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have been granted when the thing was killed, or destroyed, 
or injured ; so where no injury happened to the thing, which 
was, however, lost to the owner, the praetor granted an 
" actio in factum praescriptis verbis." 

[The " actio in factum praescriptis verbis,'* was resorted to 
for the purpose of supplementing, in a general way, certain 
actions. Whenever, in any particular case, the formulae in 
the Praetorian Album did not exactly apply, but a praetorian 
personal action ought, in the praetor's opinion, to be awarded, 
he granted a formula "quae praesciptis verbis rem gestam 
demonstravit " (" Sohm's Institutes," p. 399). 

Where an action is an original, on the pattern of which 
another action is framed, such original action is an "actio 
directa," and the other action adapted from it is an " actio 
utilis." An "actio in factum concepta," was an action 
whereby the praetor created rights which did not emanate 
from the Civil Law (" Sohm's Institutes," pp. 272, 275).] 

When an action was brought under the Lex Aquilia, the 
suitor was debarred from other remedies as a rule. 

No action lay where the act complained of was lawful, and 
the law as to this is generally the same in England. 

When "damnum" was merely threatened the "actio 
damni infecti " lay for security against such loss. 

[In England we have certain penal actions, though they 
are rare, which common informers can bring, and wliich are 
called " qui tam " actions, because the plaintiff sues as much 
for the King as for himself (qui tam pro domino rege quam 
se ipso). 

These actions do not comprise personal grievances, but 
are designed to check gross public abuses, e.g, to fine 
certain persons for keeping open houses of entertainment 
on Sundays, and to restrain persons who have not taken 
the oath of allegiance from sitting and voting in 
Parliament. 

The only private penal action in vogue is one to recover 
double rent against a tenant, who holds over after his 
tenancy has expired, and who then removes his goods 
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clandestinely, and that action can be compounded, but not 
the " qui tarn " action. 

There are, however, cases where vindictive damages are 
awarded, viz. in actions for libel, slander, malicious prose- 
cution, false imprisonment, seduction, and breach of promise 
of marriage, though these are not in the strict sense penal 
actions. 

To get compensation in England you must, to ensure 
success as a rule, prove both "damnum" (actual damage) 
and " injuria," a breach of the law as against yourself. 

Sometimes " injuria " alone will suffice, the old maxim 
being " Ubi jus ibi remedium," This doctrine was exemplified 
in the leading case of Ashby v. White. In that case the 
plaintiff was refused his right to vote at a parliamentary 
election, and damages were awarded against the returning 
officer for refusing the vote, though Ashby did not sustain a 
particle of damages himself, and though the candidate for 
whom he would have voted was returned. As in Eoman 
Law, " damnum " not accompanied by legal wrong does not 
suffice for a ground of action. The French Code is, however, 
very sweeping in its definition of civil wrong. 

The Code Civile (Art. 1382) provides that " everything 
a man does, which is productive of damage to another, 
obliges the person who caused the damage to make the 
same good."] 

Injuries. 

Strictly, injury (injuria) means an act done to a man 
which is unlawful. " Injuria " was a term of varied meaning 
with the Romans. It denoted — 

(a) Injustice in the sense of an unjust judgment. 

(6) Ordinary insult by blows, assaults, etc. 

These wrongs sprang from intention. 

At other times it meant legal injustice arising from 
"culpa" or blame-worthiness. It was insult to strike another 
with the hand or with a weapon ; to treat another man with 
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contumely in public ; to act towards another without cause 
as if he was your debtor; to write defamatory matter 
against another (libel), or to plot a libel against another ; 
to follow about and annoy honest women and young 
boys ; and to be guilty of insulting conduct generally. 

The definition of insult is rather indefinite, and it appears 
to comprise the kind of conduct known in Germany as 
*'Lese Majesty," which includes making faces at a man, 
and publicly cutting him in the street in a marked manner, 
and other things which would not "per se" be actionable in 
England. 

It is difficult to contrast "injuria" (insult) with any 
English parallel. " Injuria " includes libel, slander, seduction, 
assault, mayhem, battery, and perhaps malicious prosecution, 
and also rude invasion of another's house or close, but it 
was a very comprehensive term, and comprised many acts 
not included in English Law. It was not necessary that 
''injuria" should be offered direct to a man, for as long as he 
could establish that it was levelled at him, the offence was 
complete. 

Thus if you insulted the son, the daughter, the wife, or 
the slave of another, you brought upon yourself a whole 
sea of troubles in the shape of actions by the father, 
husband, and father-in-law, though the father-in-law could 
not take action unless the husband was in his power. 

Where a slave was insulted the plaintiff (the master) 
had to establish very clearly that the insult was levelled at 
him ; and flogging a slave was such an insult, though merely 
insulting a slave in the street, or even hitting him with the 
fist, was not sufficient. 

Whether the seduction of a female slave was insulting 
her master Justinian does not tell us, but in England where 
a woman is seduced, the parent or master, as the case may 
be, has a right of action for loss of the child or servant's 
services during confinement, and exemplary damages may 
be awarded to the person deprived of such services. 

There were two kinds of insult — 
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(1.) Gross insult, or " atrox injuria." 
(2.) Ordinary insult. 

There were four kinds of " atrox injuria arising " from — 
(a) Nature of act, e.g. beating with staves. 
(6) Nature of place, e,g, a theatre, or a market-place, 
the Praetor's Court. 

(c) The rank of the person. 

It was more serious to insult a person of rank or an 
official than an ordinary person, and this is the case in 
France. 

[Assaults on police in England are more severely punished 
in certain cases than other assaults.] 

An injury to an ascendant was probably also " atrox." 

(d) Injury to certain parts of the body was said to be 
*' atrox." 

[Mayhem, or injury to a fighting member of the body, is 
in England a felony.] 

For insult, the remedy was either civil or criminal, but 
not both, just as in England one can generally choose 
either a civil or a criminal remedy for assault, battery, or 
Hbel. 

[Slander in England is, as a rule, only a civil offence, 
though in Eome it was probably an " injuria."] 

Persons who were '^illustres" could bring a criminal 
action or defend one through the intervention of a pro- 
curator. 

Any person who caused or procured the infliction of an 
injuria was equally guilty with the actual perpetrator. 
Insult, if condoned by the sufferer acting as though it 
had never taken place, could not be made the subject of 
proceedings. 

[In England, where a man has been criminally libelled, 
there must be no attempt to negotiate with the libeller. 
Where, in England, a civil injury is condoned, the action 
is not exactly taken away, but it would be practically 
impossible to get damages; and further, where a criminal 
remedy has been adopted for certain torts — to wit, assault 
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and battery — the magistrate must, on request, give to the 
defendant a certificate of the result of the proceedings, and 
this certificate will act as a bar to civil proceedings. In 
England, where a crime is a misdemeanour, e.g, like assault, 
battery, etc., all persons concerned in it are treated as 
principals, there being no accessories before the fact as in 
the case of felonies.] 

QUASI DELICTS. 

The following were deemed quasi delicts by Justinian : — 

(1.) Where a judex gave an improper judgment. 

[A judge in England who acts improperly yet within his 
jurisdiction cannot be punished, but when he acts without 
jurisdiction or exceeds his jurisdiction, he can be sued by 
the injured litigant. When a judge exercises his power 
with undue harshness or cruelty, he can, according to the 
late Mr. Justice Fitz-James Stephen, be indicted for 
oppression, but this offence is now practically obsolete.] 

Justinian calls the offence of the judge making a cause 
his own a " quasi delict." 

(2). The hirer or occupier of a room or suite of rooms was 
liable to an action for liquids or solids poured or thrown down 
from the place in question, and when a person occupying 
a room or a suite of rooms overlooking a public thorough- 
fare (roadway or footway), suspended anything which fell 
and injured a passer-by, the penalty recoverable was 10 aurei 
(about 10 guineas). 

When solids were thrown or liquids poured down, the 
occupier had to pay double damages for the death or accident, 
and when a freeman was killed, 50 aurei. When the free- 
man was merely hurt, the judge assessed the damages upon 
a just basis. 

The relations of the freeman were allowed to sue for the 
money. 

[In England the rule of the Common Law was that 
the personal action died with the person, but in the last 
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reign an Act was passed, called Lord Campbell's Act, 
whereby provision has been made for a small circle of a 
man's relatives obtaining compensation after his death for 
the pecuniary loss sustained by such relatives from the 
death. There are also other Acts enabling relatives to 
recover damages for death from employers of deceased.] 

There were also three other cases where a man could be 
made responsible for the wrongs of others. 

The shipmaster, the innkeeper, and the stable-keeper had 
to pay double value for theft committed by persons in their 
employ. 

[Innkeepers and carriers in England at Common Law are 
liable for all risks, save those attributable to the act of God 
or the King's enemies, and this rigorous meting out of 
justice towards these two classes of persons may perhaps 
be traced back to the " depositum miserabile." 

Justinian says that these persons were liable '* quasi ex 
delicto," but the Code Napoleon, which is to a very large 
degree based on Eoman Law, says that deposits of goods with 
innkeepers and carriers are " depots necessaires " (depositum 
miserabile), as before mentioned.] 

According to the opinion of Gains, given in a passa<»e 
in the Digest, innkeepers incur liability because they are 
remunerated, hence the contract was not one of deposit. 

According to the Digest, innkeeepers were liable for 
losses to their guests in the hotel (not casual customers), 
whether negligent or not, in certain cases, just as in England 
the innkeeper who takes advantage of the Act is liable up to 
j£30, subject to certain exceptions (see Caley's Case, Smith's 
Leading Cases), and just as in France he is liable in certain 
<5ases to the amount of 1000 francs. 

A distinction is drawn in English and Eoman Law 
between the person who is a guest and the man who comes 
for an isolated drink. 

In Eome, as in England, the fact of the man being a 
guest made the innkeeper liable. The liability of the ship- 
master commenced as soon as the property of the traveller 
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had been banded to the ship's guard or the steward 
(diaetarius), and this is an instance of sub-agency, a doctrine 
admitted in English Law, for the exercitor was merely an 
agent of the owner. The exercitor was, moreover, liable for 
loss of property incurred by the poor man who worked out 
his passage; but where he notified the passenger that he 
would not be responsible, he was exempted from liability. 

This reminds us of conditions of carriage imposed by 
carriers so common in England. It is also interesting to 
know that at Common Law the carrier is liable for all contin- 
gencies except the act of God (actus Dei nemini facit injuriam) 
and the King's enemies. 

When a son occupied a room apart from his father's 
residence, he was personally liable for the damage caused 
in either of the two ways previously mentioned as the 
occupier of that room, and the father was exempt. 

Before leaving the subject of delict, it should be men- 
tioned that it was an "injuria " to break into a man's house. 
Dr. Himter states that an action lay for trespassing on a 
man's land, and it may be that the house (like the English 
word " messuage ") included the garden. 

[By the English Common Law the Englishman's house 
is his castle, which cannot be broken into by force, even to 
distrain for rent, or to seize goods for money due under a 
judgment of a Court of Law ; but for the purpose of arrest- 
ing a criminal a house may be broken into, for this is a 
royal process.] 

PROCEDUEE. 

Preliminary Sketch. 

There were, as will be remembered, three distinct epochs 
in legal procedure — 

(1.) The epoch of the " legis actiones." 

(2.) The epoch of the formulae. 

(3.) The epoch of the "extraordinaria judicia" prevalent 
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in the reign of Justinian, and dating probably from the 
reign of Diocletian. 

The " legis actiones " will be dealt with in the Epitome 
of Gains, and they do not in any way concern procedure in 
the reign of Justinian, as the formulary system, which 
supplanted the " legis actiones," under the Lex Aebutia, was 
itself abolished in the reign of Diocletian in favour of the 
" extraordinaria judicia." 

Under the formulary system, when the old practice of 
the plaintiff forcing the defendant into Court had sunk into 
disuse, the action commenced by the plaintiff goiug to the 
praetor, and satisfying him that he had a prima facie ground 
of action, whereupon a summons was served on the defendant 
by a Court ofl&cial (executor). To this summons the defendant 
had to personally appear, or in default of appearance incurred 
a penalty. When the parties were before the praetor, a 
formula (latterly a written statement) was either previously 
prepared by the plaintiff and revised by the praetor, or else 
prepared by the praetor and afterwards gone into for the 
use of the judex before the parties, and this statement told 
the judex or arbiter (a layman) what he was to do ; some- 
times giving him discretion, and at other times small 
latitude. 

It did not necessarily follow that the case went to a 
judex (see ante, p. 7). 

An action, according to Justinian, denoted the right of 
recovering by a judgment of a Court of Law what was due 
to a man. 

[Austin says a right of action is a "jus in personam," and 
he jJso agrees with Benthan in defining it as a sanctioning 
right, or a secondary right, as opposed to the primary right 
to have a particular obligation duly discharged or observed.] 



Classification of Actions. 

Actions may be conveniently classified under the following 
heads — 
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(1.) Personal or real. 

(2.) Civil or Pretorian. 

(3.) "Stricti juris " or "bonae fidei." 

(4.) " Arbitrariae " or the reverse. 

(5.) Where the action is for a thing, or for a penalty, or 
is mixed. 

(6.) Where less than what is due is recoverable or 
otherwise — 

(a) Where defendant has a right of counterclaim or 
€et-off or the reverse. 

(6) Where plaintiff had to leave defendant a competence 
or the reverse. 

(7.) Perpetual and temporal actions. 

(8.) Actions which could or could not be brought by or 
against the heir. 

Personal and Eeal Actions. 

Personal actions were those in which the defendant was 
<jonsidered to be indebted to the plaintiff owing to a " vincu- 
lum juris" or obligation; whilst real actions were those 
wherein the plaintiff claimed a corporeal thing or a servitude 
of the defendant. 

Actions wherein the plaintiff claimed a servitude were 
of two kinds, viz. — 

(1.) Where plaintiff sought to enforce a servitude qm 
xightful owner of a " res dominans " (actio confessoria). 

[As to the " actio confessoria,'* Sohm is of opinion that 
the plaintiff had to prove his right to the servitude, and tha^t, 
in that event, the person interfering with him could be ordered 
to respect the servitude, to compensate him, and to discontinue 
to molest him as to the enjoyment.] 

(2.) Where plaintiff qua owner of " res serviens " sought 
to free himself from a servitude (actio negativa). 

Justinian remarks that the " actio negativa " could not be 
employed in controversies concerning real property, for in 
-disputes of this sort the plaintiff was he who was out of 
possession. 
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Civil Actions and Praetorian Actions. 

Civil actions were those owing their origin to the Civil 
Law or particular statutes, whilst Praetorian actions were 
those granted by the praetor in his capacity of a subordinate 
legislator. 

This distinction was of little value when the Praetorian 
Law became embodied in the Statute Law. 

The civil real actions were as follows : — 

(1.) " Vindicatio," where plaintiff claimed a right as 
against all the world in a thing. 

"Vindicatio" included "causa liberalis," or action by 
reputed slave or some one on his behalf to recover freedom. 

(2.) " Confessoria." 

(3.) " Negativa." 

(4.) One of the " prejudiciales actiones," viz. that to 
ascertain whether a man were slave or free. 

A prejudicial action was an action to ascertain a given 
fact with a view to ulterior proceedings. 

[Professor Sohm says that the object of the prejudicial 
action was, judicial acknowledgment of a legal relation.] 

[In English Law the old bill of discovery to assist a 
Common Law action was an instance of a prejudicial action. 
The English notion of discovery by interrogatories or inter-^ 
rogating the adversary on oath, is perhaps derived from the 
prejudicial action, though the machinery is decidedly better. 

In modern times we should sue Justinian's doubtful 
slave and interrogate him, abiding by the result of the 
interrogatories as to continuance of the action against him."| 

(5.) " Petitio hereditatis," the action whereby a plaintiff 
or plaintiffs laid claim to an heritage. This action was 
" bonae fidei." 

The "condictio," or action to claim a sum certain in 
money, was a civil personal action. Praetorian actions again 
were either real or personal. The real Praetorian actions 
were — 

R.La P 
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(1.) " Publiciana." This action was given where a plaintiff 
had acquired a thing by some lawful mode of acquisition, 
and he had lost possession of the thing before he had become 
its " dominus *' by " usucapion." 

In this case the praetor allowed him to use the fiction 
that he had perfected his title by " usucapion." 

By the " actio publiciana rescissoria," or " actio in rem 
rescissoria/' relief was given where the defendant had per- 
fected his title by " usucapion," e,g, plaintiff being unable at 
Civil Law to sue because of the defendant's absence q}ia 
captive or on State service. 

In this case praetor annulled the " usucapion," which was 
a fair course to adopt. 

The fiction employed was that the " usucapion " had not 
been completed. 

[In England absence beyond seas in certain cases 
prevents the operation of the Statute of Limitations.] 

(2.) " Actio Pauliana in rem," which was an action granted 
where a debtor, after the " missio in possessionem " (see 
^nte, p. 141), made an assignment of his property to another 
in defraud of the rights of his creditors generally. 

Akin to the " actio Pauliana in rem " was the " actio 
Tauliana in personam," which lay against the person who 
"liad derived benefit from the conduct of the debtor at the 
-expense of the creditors generally. 

[These two actions correspond more or less to the fraudu- 
lent preference doctrine, the doctrine of reputed ownership, 
.and to the invalid contracts with the debtor on the eve of 
bankruptcy, which are to bevfound in English Bankruptcy 

Law.] 

(3.) The "actio Serviana," which gave the landlord 
3)ossession of the stock and other effects of the defaulting 
farm tenant. This right extended to " omnia invecta et illata." 

(4.) The " actio quasi Serviana " which gave the mort- 
gagee by way of hypothec possession over the mortgaged 
property. 

The following Praetorian actions were personal : — 
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(1.) "De pecunia constitute which lay against the 
person who promised to pay money for himself or another 
on a certain day by any pact or contract which was not a 
stipulation. 

(2.) The " actio de peculio " against parents and owners 
of slaves, up to the amount of the " peculium " of the child or 
slave brought to enforce performance of contracts made by 
children or slaves. 

(3.) The action whereby a person could put his opponent 
on oath in certain cases (actio de jure jurando). 

In this action, where the oath did not meet the wishes of 
the one who challenged the adversary to swear, there was 
no further remedy. The inquiry at the trial was simply 
whether the oath had been sworn or not. 

(4.) The Praetorian action of a penal kind against persons 
who damaged the " Album " (see ante^ p. 6). 

(5.) The penal actions against those who, without leave, 
sued patrons or ascendants. 

(6.) Prejudicial actions to decide whether certain persons 
were legitimate or not. 

[The only civil action of these was the one which inquired 
into whether a man was free or not.] 

Justinian, after giving a list of Praetorian personal actions, 
tells us that when property belonged to a man, he could 
make use of the formula, " Si paret eum dare opportere '* 
(" If it appears that he, the defendant, ought to give "), but 
to make thieves an object of special severity, they might be 
sued under this formula, and in addition be subject to another 
action for a penalty. 

Actions to recover Things, Penalties, and 

Mixed Actions. 

Justinian then tells us that actions were either — 

{a) To recover a thing. 

(&) To recover a penalty, 

(c) Or else that they were mixed in their nature. 
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The first heading of this classification comprised all real 
actions, and also all personal actions arising from contract, 
where the simple loss was recovered without a penalty. He 
informs us that mixed actions were either — 

{a) Both real and personal in their nature, viz. — 

"Finium regundorum," between owners of adjoining 
estates for an adjustment of boundaries, etc. 

" Communi dividundo," between parties for the partition 
or else apportionment of property held in common. 

"Familiae ersciscundae," between heirs for the proper 
division of the inheritance. 

(b) Those which combined the recovery of a penalty with 
the recovery of a thing. 

Under the head of real actions were included several 
contractual actions, e.g, commodatum, deposit, mandate, 
sale, hire, partnership, but not " depositum necessarium," 
because there was a penalty attached to its breach, as to 
which the heir of the necessary depositary could be sued 
when " particeps criminis." 

Delictual actions were either for a penalty or for a 
thing plus the penalty, and the latter kind Justinian calls 
mixed actions. 

The "actio furti" being for a penalty only, was not a 
mixed but a penal action, whilst the action for robbery (vi 
bonorum raptorum) was mixed, because the quadruple 
value obtainable included the restitution of the thing, or 
its value. 

Actions under the Lex Aquilia were penal, and partly 
restitutory, and were therefore "mixed," and were still 
" mixed," even when the defendant had to pay double value 
for denying the circumstances. 

The action which imposed double value on persons who 
delayed to pay legacies or trust bequests to churches and 
other holy institutions was mixed. 
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Actions to eecover Single, Double, Tkiple, or 

Quadruple Value. 

All actions were to recover either single, double, triple, 
or quadruple value. 

Double value was recoverable in the following cases : — 

(1.) Theft not manifest. 

(2.) Where depositary denied the deposit. 

(3.) Where defendant was sued under the Lex Aquilia, 
and denied the fact. 

(4.) In cases of *' miserabile " or " necessarium deposi- 
tum." 

(5.) In actions for corrupting a slave, assisting his escape, 
or corrupting his character. 

(6.) Procrastination in payment of legacies to churches, 

etc. 

Triple value was recoverable in the following cases : — 

When a plaintiff put his claim at an excessive amount, 
and thus caused defendant to pay more than he otherwise 
would have done to the viatores (certain officers in actions). 

The action for triple value included the disbursement 
of the extra expense complained of, and double value' in 
addition. 

Quadruple value could be recovered in cases of — 

(1.) Actions for manifest theft. 

(2.) Extortion of a valuable thing or concession by threats 
and menaces. 

[This conduct in England, where the money or other 
valuable thing is not owing, is felony punishable under the 
Larceny Act, and cannot be made the subject of an action 
till the felon has been brought to justice.] 

(3.) Where a person had threatened a vexatious action, 
and had taken " hush money." 

(4.) Where a person had started a vexatious action. 

As to actions for double value, there were four kinds : — 
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(1.) Actions wherein double value was always exacted, 
e.g. theft not manifest, and for corruption of a slave. 

(2.) Actions where it was only exacted under certain 
circumstances — to wit, actions under Lex Aquilia only, when 
the cause of action was denied. 

(3.) Actions of deposit, only where the deposit was denied. 

(4.) Actions in respect of legacies and trusts re sacred 
places, only where the payment was delayed till the order of 
magistrate that payment should be made. 

In the action "quod met&s causa" for quadruple 
value, the blackmailer was acquitted who at once restored 
the property on the order of the judge to that effect. 

[In England the threat and not successfulness of the 
crime makes the felony complete.] 

Actions "Stricti Juris" and "Bonae Fidei." 

In actions " stricti juris" the judge was hampered by the 
pleadings. Thus if you were sued and wished to urge 
" fraud " by way of defence at the trial, you had to plead 
fraud, or else you could not make it part of your case at 
the trial. This rule applies to an action where there are 
pleadings in England. 

In actions "bonae fidei" there were no pleadings, and 
according to the Institutes, you could bring forward all 
extenuating circumstances at the trial without pleading 
them beforehand. It may be inferred that all actions 
carried to trial, which were not " bonae fidei," were " stricti 
juris. 

The following actions were "bonae fidei," viz. sale, 
hire, " negotiorum gestio," mandate, deposit, partnership, 
tutorship, pledge, loan, "familiae erciscundae," "communi 
dividundo," the " actio in factum praescriptis verbis " arising 
out of mandate to sell or exchange for a liquidated sum, and 
the " actio " relative to the " petitio hereditates." 

The action against the husband on dissolution of 
marriage for the "dos" (actio rei uxoriae) and the "actio 
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ex stipulatu" which Justinian substituted for it, giving 
also in addition to the wife a tacit hypothec over the 
husband's property. 

In " bonae fidei " actions all defences were open to the 
defendant, and where the plaintiff was indebted to him in 
the same transaction, the claim of the defendant could be 
set off against the claim of the plaintiff. 

The Emperor Marcus allowed a set-off of fraud even in 
" stricti juris " actions, and Justinian allowed set-off in all 
actions of any kind with the exception of deposit. 

[Actions without pleadings have taken a place of late 
years in the English legal system, but notice must be given 
of certain defences — to wit, discharge by bankruptcy, infancy, 
the statute of limitations, and certain others, if they are going 
to be relied upon at the trial.] 

When a husband was sued for restitution of the wife's 
dowry on the dissolution of a marriage by death or other- 
wise, he was allowed to deduct all expenses properly 
incurred in the preservation of such dowry. 

Duties of Judges. 

Justinian after this leaves off his classification of 
actions to tell us that a judge, in delivering his judgment, 
should be careful to order the payment of a sum certain of 
money, or the delivery of a particular thing. 

Arbitraky Actions. 

An "actio arbitraria" was so called because of the 
extensive scope allowed to the judge in adjusting the 
judgment on principles of equity. 

The peculiar feature of the process was that the judge 
made an order that the defendant should do something or 
exhibit something, and in the eveut of non-compliance pay 
a sum certain in money. 

Of arbitrary actions some were real and some were 
personal. 
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As specimens of real arbitrary actions Justinian gives 
the Serviana and Quasi Serviana, and he says the following 
were personal arbitrary actions, viz. *'quod metus causa" 
(blackmail), actions involving fraud, actions as to payment 
in a particular place, the " actio ad exhibendum." 

[In English Common Law, when the plaintiff sued for a 
thing, judgment was given for the thing or its value. 
Equity went further, and granted specific performance of a 
contract within fixed limits, and also ordered specific delivery 
up of chattels, when the same were valuable heirlooms or 
of the like nature (Pusey v. Pusey).] 

Some authors place actions "stricti juris," " bonae fidei," 
and " arbitraria" under one heading. 

Professor Sohm says that an action might be both " bonae 
fidei " and " arbitraria " at the same time ; and he also implies 
that it might be " stricti juris *' and " arbitraria." 

In the " actio bonae fidei," the latitude given to the judge, 
was as to the " intentio," or allegation of legal injury, in the 
formula, whereas in the " actio arbitraria " the latitude given 
was as to the " condemnatio " portion of the formula.] 



Actions where a Man recovered less than his due. 

Justinian mentions that in some actions the plaintiff 
recovers less than his original demand. This was, of course, 
the case when there was a set-off; but the Eomans, for 
sentimental considerations unknown to English Law, did 
not allow the victorious plaintiff to utterly beggar certain 
persons whom he might have occasion to sue. 

Thus on the death of husband or wife, or dissolution of 
a marriage by divorce, the wife, or her relatives, could not 
exhaust the funds of the husband under a judgment for the 
restitution of the dowry. The defrauded partner could not 
beggar the late partner, because he had once been his friend. 
The ascendant was entitled to the like consideration. 
According to the Digest, brothers were in the same position 
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as ascendants ; and so was the man who had been sold up 
under a " venditio bonorum," as to property after acquired. 

[Bankrupt's after-acquired property is in certain cases 
protected in England.] 

In calculating the " beneficium competentiae " the Court 
looked to defendant's possessions, and not his debts, and 
where the debtor acquired property after the execution of 
the judgment, further proceedings could be taken. 

By making a voluntary "cessio bonorum" the debtor 
avoided " infamy," and got the " beneficium competentiae " 
as well. 

When a master was sued to the extent of the slave's 
" peculium," you could not, as a rule, make the master liable 
further than the " peculium " extended. 

Finally, in the noxal action, the plaintiff had to be 
content with the noxal surrender, and was often considerably 
out of pocket. 

Temporal and Perpetual Actions. 

There was originally no limit of time to the bringing of 
actions which owed their validity to Statute Law; but 
Praetorian actions had to be brought within the year of office, 
as the praetor only held office for a year. 

The exceptions to this rule were, however, numerous, a 
notable one being the " actio f urti." 

A Constitution of Theodosius had the effect of barring 
for the most part all actions real and personal after thirty 
years had elapsed. 

Actions Available by and against Heirs. 

Eeal actions for the most part could not be brought 
against the heir, unless the plaintiff had in the lifetime of 
the defendant reached the stage of " litis contestatio." 

An heir of the plaintiff was entitled to sue in the case 
of the actions " furti," " damni injuriae," and " vi bonorum 
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raptorum," but the heir could not elttim under the "actio 
injuriarum." 

[The maxim "actio personalis moritur cum persona'* 
generally applies to what the Bomans would call " injuria " 
in England.] 



Plus PETrno. 

" Plus petitio " was a means of punishing a person for 
prejudicing his adversary during an action. 

It might emanate either from carelessness or mis- 
behaviour. It arose — 

(1.) " Ee." When the plaintiff claimed too much. 

(a) By placing too high a monetary value on his claim. 

(6) When he sued for the whole when he ought to have 
claimed part only. 

(2.) "Tempore." When he had a right of action, but 
sued prematurely either at too early a date or did not wait 
as he ought to have done for the performance of a condition. 

(3.) "Loco." Where the plaintiff sued in the wrong 
place, and thus put defendant at a disadvantage. His 
conduct was not actionable when care was taken not to 
prejudice defendant, e.g. if he resorted to an arbitrary action 
(see ante, p. 215). 

(4.) " Causa." When the defendant in a verbal contract 
promised to adopt one of two or more alternative courses, the 
plaintiff, if he deprived the defendant of his election as to 
which of them he should adopt, was guilty of " plus petitio." 

In old days the plaintiff who was guilty of " plus petitio " 
was deprived of his right to judgment, except in the following 
cases : — 

(a) Where he was an adolescens under twenty-five. 

(&) Where the circumstances of the case were such that 
a person of ordinary carefulness might have fallen into error. 

Zeno ordered in the case of a " plus petitio " relating to 
time, where action was prematurely brought, that the plaintiff 
should have his action stayed for double the time, and 
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should pay the defendant's costs, and Justinian in other 
cases ordered the plaintifif to pay triple the amount of 
defendant's loss owing to the " plus petitio " ; but neither 
Justinian nor Zeno deprived plaintifif of his right of action 
entirely. 

Where a plaintiff sued for too little he could have the 
error rectified, just as in England a writ or pleading can be 
amended, and the judge could award what was actually due ; 
and when by mistake he (plaintifif) asked for one thing 
instead of another, the error could be amended. 

[In England the conduct of the plaintifif is generally 
punished by mulcting him in costs, but when he is non- 
suited he now loses his action, owing to the decision in 
Fox V. The Star Newspaper Company,] 

Actions against Sons and Slaves, and their Fathers 

AND Masters. 

" Actio quod jussu." Firstly, where a slave or child con- 
tracted by order of the parent, the master or parent was 
liable on the contract. This was an exception to the old 
rule, that slaves and children could not make the master or 
father's position worse. 

The authority or order to contract with third parties 
might be geijeral as well as specific ; eigo, where a master's or 
parent made his slave or son captain of a ship, or manager 
of a shop or business, the actions " exercitoria " and 
"institoria" lay in each case respectively, and it made no 
difiference whether the " exercitor " or " institor " was a slave, 
a son, or a freeman not under the power of the master. 

A difiference was made where the master merely acquiesced 
in the trading, and the slave or son was not acting under 
orders general or special ; for in this case the master could 
compete with the creditors, and it was his duty, when the 
debts were not paid, to distribute the assets attending to his 
own interests as well as those of the creditors. Where the 
master was guilty of unfair conduct in the apportionment 



220 STUDENT'S GUIDE TO ROMAN LAW 

of the " peculium," the " actio tributoria " could be brought 
against him. 

There was another action relating to " peculium " called 
the " actio de peoulio et in rem verso," which lay where the 
plaintiff could prove that the master had profited by the 
trading of the child, slave, or some other agent, for in 
that case the master might be made responsible not only for 
the amount of the " peculium," but also to the extent of the 
profit realized. In this action the " peculium " was valued, 
and what was owing to the master or son under his power 
was first deducted. 

Probably, where a man had profited by the action of a 
'' negotiorum gestor," he could be sued, to the extent of the 
enrichment, by an " actio utilis de in rem verso." 

A head-slave (ordinarius) could not get deducted what 
was owing to an under-slave (vicarius), for the under-slave 
was part of his " peculium." 

A plaintiff, who could use the "actio exercitoria," or 
the ** actio institoria," could also use the " actio de peoulio 
et in rem verso," but Justinian deprecates this course, as 
instead of getting his entire debt out of the master, he might 
get less, and have the onus or burden of proving that the 
master profited in addition. It was, however, sometimes 
worth while to consider the question of bringing the " actio 
tributoria " instead of the " actio de peculio et in rem verso," 
because in the " tributoria " deduction from " peculium " 
was not allowed, but, on the other hand, the " actio de peculio 
et in rem verso " extended to the entire " peculium " instead 
of applying to the part only employed in trade. A contract 
made with the agent by the express command of the master, 
or by his implied command, as in the case of an exercitor or 
institor, was equivalent to a contract made with the master, 
and therefore what Savigny says is probably true, that the 
Romans in later times had a more or less complete law of 
agency as to all but formal contracts. 

The Senatus Consultum Macedonianum prohibited loans 
of money to children under the power of their father, and 
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denied the lender any action against the children or the 
parent. 

NoxAL Actions. 

Where a slave, and formerly where a son, committed a 
delict, the master or parent was liable, but he could avoid 
all consequences by handing over the offender as a " noxa " 
to the injured party. 

"Noxa" was the term used for the offender, and the 
delict was called " noxia." 

Where a noxal surrender had been made of a slave, and 
the slave procured in any way the price of his manumission, 
the praetor ordered the new master to manumit, whether he 
liked it or not. This is an instance of slaves buying their 
liberty, and in this case the master could be compelled ta 
manumit. 

Noxal actions were either civil or praetorian. 

All noxal actions followed the person of the slave ; ergo, 
if A. committed a wrong whilst your slave, and you sold him, 
the noxal action would lie against the new master, and if A., 
a freeman, committed a wrong, and sold himself to you, Or 
noxal action afterwards lay against you. 

The master had no redress in the shape of an action 
against his own slave, even after manumission, for wrongs 
committed during slavery, just as in England you cannot 
even now sue a servant for damaging your property. And 
when a master injured his slave, the slave on manumission 
had no action against the master. 

Where the slave of another man had committed a civil 
injury against you, and you bought that slave, you forfeited 
thereby all claims against the master, and this was the law 
even though the slave left you. The master of the slave 
who had wronged you could therefore by selling the slave 
to you easily avoid an action, but it should be remembered 
that the seller was liable for secret faults in a proper case. 
Children under power were formerly liable to be surrendered 
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not as slaves but as " mancipia " in a noxal surrender, but in 
later times this ceased to be the ease, and actions began to 
lie against children for delicts. 

[In England an infant is liable for torts not arising out 
of contract, and in France the father, and after his death the 
mother, is responsible for children who, being minors, reside 
with them.] 

Injuries by Animals. 

Noxal actions lay also in respect of damage committed 
by animals not savage by nature, but no action lay where 
the animal was savage by nature, e.g. a lion or a bear. 

Where therefore a man kept an animal of this description 
and it broke loose, and caused damage, the master was not 
responsible, because he had ceased to own it. If you, 
however, kept a beast of this description, or probably also 
suffered it to be in a public thoroughfare, and a free person 
was injured, the judge (probably the " aedile") could mulct 
you in whatever sum he thought right, and where a slave 
or any other property was injured, you were cast in double 
damages, and you were also liable to the noxal action called 
*' pauperies." 

The " aedile " forbade the keeping of dogs, wild boars, 
bears, and lions in a public road, and this probably included 
bringing them into a public road. 

[In England, according to Mr. Eraser in his "Law of 
Torts," the master of an animal naturally fierce, viz. a lion, 
bear, wolf, ape or monkey (not a dog), is liable for all dainage 
caused by it, whether it has been hitherto tame or not ; thus, 
where a pet monkey bit a lady, an action lay.] 

Secubity and Bail. 

In old times, where a real action was brought against a 
defendant respecting a thing, he was allowed to keep that 
thing during the action if he gave security to the plaintiff, 
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and the security so given by the defendant was called 
" judicatum solvi/' and when the defendant was represented 
by a deputy, this deputy (procurator or "negotiorum 
gestor'*) had to give the "judicatum solvi." 

Plaintiffs who did not sue by deputy gave no security 
at all, but if a plaintiff sued by deputy (procurator), such 
deputy had to give security that the principal would ratify 
what was done on his behalf (rem ratam dominum habi- 
turum) ; this was necessary to make the deputy responsible 
in case his principal should sue again. 

Curators and tutors were supposed to give security, as 
the edict enjoined this course, but in certain cases this 
inconvenience could be dispensed with. 

As to personal actions, the same rule prevailed so far as 
plaintiffs were concerned, but where the defendant appeared 
by deputy, he had personally to give security, though, where 
he appeared personally, no security was necessary. The 
security given as regarded real actions was the *' judicatum 
solvi," which formerly consisted of three separate under- 
takings — 

(a) That if the thing should not be handed back, if the 
judge should so order, the defendant should pay the amount 
fixed in the judgment (litis aestimatio). 

(J) That the defendant should in his proper person be in 
Court at the time of judgment. 

(c) That there should be no fraud, and that the defendant 
should hand back the thing intact. 

To get the security, sureties were employed, and where 
the defendant in a real action would not give security, the 
plaintiff could take over the thing by obtaining an interdict 
for the purpose if he gave the requisite security. 

Where the position of the defendant in a personal action 
was shaky according to Gains, he could be ordered to give 
security in the shape of a "judicatum solvi " (see post, p. 317). 

[In certain continental countries it is the custom to label 
the furniture, etc., of the defendant at an early stage of the 
action with an official label, which must not be tampered 
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with. The furniture then is sold after a fixed short period 
has elapsed, unless the value be paid into Court.] 

According to the practice in the reign of Justinian, a 
defendant not appearing by proxy was not obliged to give 
the "litis aestimatio," but had merely to give security to 
appear to receive judgment (the second part of the " judicatum 
solvi"), and the rule was the same whether the action was 
real or personal, and the magistrate might take the oath of 
the defendant that he would attend to receive judgment 
(cautio juratoria), or be content with a simple promise not 
fortified by oath, or demand security according to the con- 
dition of the defendant. Where a man was sued in the 
name of a procurator, such procurator had to — 

{a) Give security that the plaintifif would ratify the 
proceedings; or, 

(6) Eegister his mandate of appointment ; or, 

(c) Get the real plaintifif to confirm the appointment in 
person before the magistrate. 

Where a defendant desired to appear by procurator, it 
was his business to attend before the magistrate and confirm 
the authority of the procurator by entering into the " judica- 
tum solvi," or he could out of Court constitute himself the 
" fidejussor " of his deputy as to each of the three clauses 
of the " judicatum solvi " ; and the defendant, moreover, 
had in addition to submit to his property being hypothecated 
to satisfy the judgment, should he lose the action, and the 
hypothec was to bind not only himself, but his heirs, and in 
addition to all this he had to undertake to appear and receive 
judgment personally. In the event of defendant not appear- 
ing, a friend could appear for him on giving security to pay 
what was awarded. 

Defences. 

Defences to actions were called " exceptiones." 
Where a verbal contract was entered into by a promisor,, 
he could avoid the same on the ground of — 
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(1.) Metus. 

(2.) Vis. 

(3.) Fraud (dolus malus). 

(4.) Mistake (errore lapsus), 

(5.) A special defence to suit special facts (exceptio in 
factum composita). 

(6.) That he had not received the money which prompted 
him to promise (exceptio non numeratae pecuniae). Jus- 
tinian did not allow this defence to be used after two years 
had elapsed. The law was a fair one, because — 

(i.) other defences were open ; 

(ii.) defendant could, within two years, apply to have the 
document cancelled ; 

(iii.) he could enter a protest on the court rolls which 
would render the " exceptio non numeratae pecuniae " avail- 
able at any time. 

(7.) The "exceptio pacti conventi." This occurred 
where the plaintiflf and defendant had both agreed to nullify 
the original contract. 

[In England a contract may be terminated by waiver, i.e. 
mutual agreement of both parties that it shall no longer 
bind. A condition precedent also is sometimes a good 
defence, e.g. where a man covenants by deed not to keep 
animals in a house, a letter signed by the landlord permitting, 
say, one animal to be kept, will form the ground of a good 
defence, if the licence conferred by the letter is not exceeded.] 

(8.) The defence that the defendant had made the oath he 
was challenged to swear (exceptio jus jurandi). 

This applied to several sets of circumstances, e.g. where 
a person who considered himself entitled to benefit under a 
codicil got the heir put on oath as to its existence. 

(9.) The " exceptio rei judicatae," the equivalent of the 
English defence of "judgment recovered," which with certain 
exceptions now prevails in England. 

Exceptions were very numerous, and arose from — 

(a) Law (the old English demurrer, and now the legal 
defence). 

B.L. g 
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(h) Enactments possessing equal validity with laws (the 
old demurrer, now the defence on a point of law). 

(c) Praetorian edicts (a species of demurrer or legal 
defence). 

Exceptions could be either perpetual and peremptory, or 
temporal and dilatory. 

A peremptory exception was a direct answer to the 
plaintiflfs claim, which, if proved, would exonerate defendant, 
whilst a temporary exception only procured a respite for a 
time. 

It was often the practice for persons who held others 
under an obligation to themselves to give them time for 
performance of the obligation. 

This promise had to be adhered to, and where a person 
sued before the action was ripe, he was liable for " plus 
petitio " under the enactment of Zeno» 

When at the expiration of the proper time, the action 
was brought afresh, the defendant could demand the unpaid 
costs of the first action. 

[When a person sues prematurely in England, the action 
is lost if prosecuted to trial.] 

The instances given by Justinian of dilatory defences 
consist of defences where the person of the plaintiflTs pro- 
curator was objected to on the ground of the infamy of the 
appointor of the procurator or appointee, or on the ground of 
the procurator being a woman or a soldier. 

[In England all defences come under one or other of the 
three following headings : — 

(a) Traverse, where you deny the facts. 

(b) Confession and avoidance, where you admit the facts, 
but state that plaintiff has suppressed other facts, which, if 
proved, would form an unanswerable defence, e.g. " pacti con- 
venti," or rather waiver. 

(c) Where you admit plaintiff's facts, but dispute the 
legality of his claim. 

Dilatory pleadings are now not used in civil actions in 
England.] 
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The Bomans admitted all these classes of pleadings as 
will be seen. They admitted the legality of a non-suit, i.e. 
where a man had brought an action either prematurely or 
improperly, he could have that action dismissed, and was 
only allowed to bring another on terms. 

Where a woman was sued as a surety in an " actio stricti 
juris," she had the option of pleading the " Senatus consultum 
Velleianum " by way of a defence ; if she did not judgment 
went against her. Owing to the effect of Justinian's 
"authentica si qua mulier," a married woman could not 
be sued as a surety, unless, at the time she incurred liability, 
she waived her privilege. 

Eeplications and Subsequent Pleadings, 

Where a creditor, for example, agreed not to insist on 
immediate payment, and then cancelled his indulgence by 
consent of defendant, he could answer readily the allegations 
in the defendant's exception. In a case like this, and in 
numerous similar cases, a " replicatio," or reply to the 
defendant's exception, could be used. Sometimes matters 
could go further still, and the replication might afford a 
loophole for the defendant to put in an answer to the 
" replicatio," called a " duplicatio," and this might even be 
followed by another pleading of the plaintiff called a " tripli- 
catio," and so matters might go on ad infinitum to suit the 
pockets of lawyers. 

[This state of things existed in England until the Judica- 
ture Acts, 1873 and 1875, came into force. We used to have 
numerous pleadings called plaintiffs declaration, defend- 
ant's plea (exceptio), replication of plaintiff, rejoinder of 
defendant, rebut of plaintiff, surrebut of defendant, etc., 
but now where a defence has been delivered, no other plead- 
ing shall be put in afterwards with the exception of a formal 
joinder of issue by way of reply (replicatio) on the part of 
the plaintiff, without special leave.] 

The defences available for the defendant were available 
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for his " fidejussors " also, on the ground that these persons 
could sue him for expenses incurred on his behalf. 



INTERDICTS. 

Interdicts were, according to Justinian, forms and con- 
ceptions of words, whereby the praetor ordered some act or 
forbearance on the part of the person interdicted. 

They were chiefly made use of to protect possession or 
quasi possession. 

Justinian gives several classifications of interdicts. He 

divides them first into — 
(a) Prohibitory. 
(Jb) Eestitutory. 
4J) Exhibitory. 

A prohibitory interdict forbade something, e,g, the use of 
jforce against a lawful possessor. 

[This corresponded to the actions of novel disseisin, 
^darrein presentment, and mort d'ancestor, supposed to have 
' been introduced into England tempore Henry II.] 

Eestitutory interdicts were used to get things handed 
over to the " bonorum possessor " by the heir, or wrongful 
- owner, or where the praetor put a person again in possession 
who had been violently evicted. 

Exhibitory interdicts were used when it was desired that 
^tai thing or person should be produced before the praetor. 
The instances given relate to the following persons : — 
^1.) The man whose liberty was disputed. 
-(2.) The freedman, who was detained for the purpose of 
-evading services due to the " patronus." 

(3.) The children who were taken away from their pater- 
familias. 

[These exhibitory interdicts bear a resemblance to the 
Common Law writ of " Habeas Corpus cum causa," and to 
the statutory writs of Habeas Corpus now in vogue. These 
writs command the production of a given person before a 
judge, and are used for various purposes. 
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Justinian next divides possessory interdicts into — 

(a) Those used to get possession for the first time 
(adipiscendae possessionis). 

(b) Those used to retain possession when in possession 
(retinendae possessionis). 

(e) Those used to recover lost possession (recuperandae 
possessionis). 

Of the first cIjiss was the interdict " Quorum bonorum," 
whereby the person claiming " bonorum possessio " got that 
possession. 

The heir often applied for " bonorum possessio " as well 
as others legally entitled, as it gave him convenient Praetorian 
remedies. 

The " Interdictum Salvianum " was also an interdict of the 
first class (adipiscendae possessionis), and was the remedy^ 
of the landlord of a farm, who wished to get possession of 
the effects of the defaulting tenant, who would not pay rent. 

To the second class (retinendae possessionis) belongedi 
the interdicts " uti possidetis " (applicable to an immove- 
able) and "utrubi possidetis" (applicable to a moveable- 
thing). 

In old times the law as to " uti possidetis" and "utrubi 
possidetis " materially differed, for a person won the day as- 
to " uti possidetis " on showing that he had not gained the: 
right to possess either " vi " (by force), " clam " (secretly),, 
or " precario " (by leave and licence of the other litigant at 
any time), whereas in the case of "utrubi possidetis," the 
possessor, in order to win, had only to show that for the 
largest portion of the preceding year he had possessed 
neither " vi," " clam," nor " precario," so far as the other 
party was concerned. 

Justinian placed both interdicts on the same level. 

There was also the interdict "de precario," which lay 
where X. had allowed Y. to use a thing without Y. having 
any legal rights therein. Unlike the interdict "unde vi," 
it only applied to moveables. 

Justinian adds that a man appears to possess not only 
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where he himself possesses, but where another possesses in 
his name, e,g. his tenant, and that he also appears to possess 
a thing lent to or placed with another for safe custody. 

There was also another kind of possession in which a 
person had not the thing under his immediate control, but 
where he intended to return to a thing, and resume posses- 
sion, having temporarily omitted to retain it under his control. 

Such a man must, in order to win, show that he only 
temporarily lost or abandoned the control of the thing, e.g, 
where a man left a coat by thfe river-side whilst bathing. 

As the Eomans lived under semi-civilized conditions, it 
naturally happened that where a man thought himself 
entitled to a thing, he gathered together his family and 
retainers and forcibly evicted the possessor. Under circum- 
stances like these the possessor could apply for the interdict 
*' unde vi." 

Wherever a gentleman of this description turned out 
to be the owner of the property, he forfeited it, as before 
mentioned, for using force illegally. 

If the property was not his, he had to restore it, and 
pay its value in addition, and could furthermore be crimi- 
nally punished under the "Lex Julia de vi publica et 
privata." 

Justinian tells us that using arms was public violence. 

Swords, helmets, shields, sticks, and other weapons were 
arms, and that private violence meant the use of one's fists 
or feet. 

[In England assault, battery, and forcible entry are mis- 
demeanours, punishable either civilly or criminally. 

Where a battery is so severe as to be felonious, criminal 
proceedings must be taken as a rule in the first instance.] 

Interdicts again were either — 

(1.) Simple. 

(2.) Double. 

An interdict was said to be simple where there was a 
plaintiff and a defendant, as was the case in interdicts 
restitutory or exhibitory. 
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> 
As to prohibitory interdicts, some were double and others 

simple. 

An example of a prohibitory simple interdict occurred 
where the praetor ordered that something was not to be 
done in a public river, e,g, fouling a stream, the plaintiff 
being the person who wished to prevent the thing being 
done, and the defendant the person who wished to do it. 

"XJti possidetis" and "utrubi possidetis" were double 
interdicts, because of the doubt as to who was plaintiff and 
who defendant. The judge chose one of the parties to act 
as possessor, thus filling the role of defendant. 

Justinian practically informs us that under the system 
of the " extraordinaria judicia," interdicts fell more or less 
into disuse, as the judge, or rather a ju^e, who directed 
the proceedings in an action from start to finish, made 
orders corresponding to interdicts, and thus gave full relief. 
Probably you brought your action, and applied at an early 
stage in the action for relief of an urgent kind. 

[In England a person who desires prompt relief com- 
mences an action by issuing and serving defendant with a 
document called a " writ of summons." He then applies for 
an injunction or a receiver immediately. 

An injunction generally means a forbidding of an act 
by a judge, but the term " mandatory injunction " is used 
where the Court orders something to be done. 

A receiver is a person appointed by the Court to take 
charge of property in dispute, but as a rule property is left 
in defendant's hands till trial Sometimes, however, an 
interim receiver is appointed till trial. 

A receiver must give security. 

The Court has a discretionary power to appoint a receiver 
either during action or after judgment. 

The Bomans did not talk of receivers, but the power of 
the Court to make orders for interim custody, shows they 
were acquainted with the notion or a similar notion.] 
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Eash Litigation, 

Bash litigation was checked according to Justinian — 

(1.) By fine. 

(2.) Infamy. 

(3.) Defendants swearing to their defences. 

[In England defendants formerly had to defend on oath, 
and still have to do so in certain proceedings — to wit, money 
claims, and certain actions to recover land in the High 
Court, known as Order 14 Proceedings; certain Divorce 
Court defences.] 

Where a man summoned to Court his paterfamiUas or 
his patron without the praetor's leave, he had to pay a 
fine of 50 aurel 

Defendant's advocates and defendant were sworn to the 
truth of a defence. 

Justinian tells us that where before trial defendant came 
to terms with plaintiff, the judge had to acquit. 

To prevent improper defences being raised for the sake 
of delay, there were the following remedies: e.g. where a 
defendant improperly denied liability to pay a legacy to 
sacred institutions, he had to pay double damages. 

In theft, whether a person admitted or denied guilt, the 
penalty was the same, but penalties could probably be 
avoided by coming to terms. 

The advocates on both sides swore to the truth of their 
clients* cases, and the clients swore to their own bona fdeSy 
and we can here trace a slight resemblance to the old 
English system of wager of law and compurgation. 

Formerly, where a plaintiff failed he wa^ liable to the 
"actio calumniae," which had the result of mulcting him 
in a penalty of one-tenth of the amount in dispute, but 
finally, as well as making oath the unsuccessful plaintifi* 
had to reimburse the defendant for all expenses he had 
unjustly incurred, or, as we should say, had to pay costs. 

As to theft, robbery, insult, fraud, and "pro socio" actions. 
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the defendant, if condemned, became infamous, and in four 
of the above cases the plaintiff was pronounced infamous^ 
on proof that he had compromised actions of this kind. 

[From this notion is perhaps derived the English mis- 
demeanour of compounding a felony, which is punishable 
by fine and imprisonment.] 

Where a plaintiff blackmailed a defendant, he could be 
sued for quadruple value in the action " quod metus causa," 
and sometimes facts disclosing the offence came out at the 
trial. 

[In England advocates and solicitors are not bound to 
swear to the genuineness of their clients' cases, but where 
a pauper wishes to sue " in forma pauperis,'' counsel must 
previously certify that the cause of action is a proper one.] 

Mr. Eoby says, that a man could not, under cover of a 
trifling action, procure the decision of a weighty matter, to 
the prejudice of his adversary. This reminds us of the fact 
that a County Court judge is powerless where the title to 
any toll, franchise, and certain other hereditaments is 
involved. Similarly the jurisdiction of justices, to convict 
summarily, ceases when a defendant sets up, bona fide, a 
reasonable claim of title^ e,g, in a case of trespass. 

The Ofhce of Judge. 

The judge had in framing his judgment to be guided 
by- 

(1.) The Law. 

(2.) Edicts. 

(3.) The customs of the empire. 

When the judge condemned in a noxal action, he had to 
give judgment for a fixed sum, or, in the alternative, order 
the handing over of the noxa. 

In awarding judgment in a real action, where he found 
for the defendant, he had to acquit, and where he found for 
the plaintiff, he had to order the handing over of the thing 
with all increments in addition. 



234 STUDENT'S GUIDE TO ROMAN LAW 

[This looks rather like " mesne profits " in the English 
action to recover land since the unlawful occupation, but in 
his second book, Justinian tells us that the rule was relaxed 
where the possession was honafde,^ 

In a proper case, the judge could allow time both for 
delivery of the thing and the increments. 

When the action was commenced, however, the possessor 
had in any event to account for all profits from the time 
of the commencement of the adverse possession. 

This places the Eoman Law as to mesne profits on the 
same level as the English, but it appears that if the property 
was surrendered before the action was begun, the bona fide 
possessor was not answerable for mesne profits. 

In the action for an "ad exhibendum" the defendant 
was not only compelled to produce the subject-matter of the * 
dispute, but all else which helped to show the exact title 
which the defendant had to the thing, so that the plaintiff 
should be in the same position as he would have been at the 
time the claim was made. 

The bringing of an action stopped usucapion taking 
effect, where plaintiff delayed bringing it till the last 
moment. 

[The law in England is similar.] 

Time to exhibit the thing could be conceded to defendant 
in a proper case in action of " ad exhibendum." 

In the "actio familiae ersciscundae " care had to be 
taken to separately apportion things not consisting of money, 
and where an exact apportionment was not feasible, the 
judge had to order that an heir who was awarded something 
in excess of the proper amount, should pay a sum of money 
to the other or others. 

Where an heir had alone enjoyed something to the 
exclusion of his co-heirs, this had to be taken into 
account. 

In the action of " communi dividundo " the judge could 
proceed on similar lines to those above mentioned, but ho 
had to partition equally, where practicable. 



STEPS IN ACTION 235 

In the " actio finium regundomm *' (adjustment of boun- 
daries), the judge had to consider, in the first place, whether 
he ought to interfere. When he did interfere, and awarded 
to A. a portion of B/s field, he had in a proper case to direct 
A. to give compensation to B. He had to take into account 
the fact of either litigant being guilty of misconduct, either 
by encroaching or removing boundary marks, and where 
either party opposed necessary measuring, he had to punish 
such party. 

An award in '*familiae erciscundae," "communi divi- 
dundo," or "finium regundorum" was a lawful mode of 
acquisition of property. 

A judicial mistake was a quasi delict. 



Steps in Action. 

Procedure under the formulary system will be explained 
in the Epitome of Gains, and a very brief sketch of pro- 
cedure "extra ordinem" will now be given, i.e. procedure 
where a professional judge or judges belonging to a certain 
Court took charge of a case from start to finish. 

Even during the formulary system, judgijient "extra 
ordinem " was more or less common. 

In Justinian's time the steps in an action were some- 
what as follows : Plaintiff prepared a concise statement of 
his case, which was submitted to a judicial officer, and 
perused by the latter. If the judicial officer thought the 
document disclosed a proper ground of action, the statement 
(" libellus conventionis," resembling the modem libel in the 
ecclesiastical suit in England) was served on defendant by 
an officer of the Court, called an executor (French, "Huissier"). 
The executor cited the defendant to personally attend at the 
Court after a fixed interval. 

[In the Divorce Court in England not only a petition 
stating the facts is sers^ed on the necessary parties, but a 
citation enjoining an appearance as well.] 
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Defendant then delivered a " libellus contradictionis," or 
answer. 

A time was fixed by the Court for consideration of 
dilatory pleas, and where these pleas were not available, the 
parties pleaded perhaps verbally. 

After the pleadings were over, the issues for the Court to 
try were supposed to be ripe (litis contestatio). 

When defendant delivered his answer, he gave the 
security "judicatum solvi," or so much of it as Justinian 
enacted to be necessary, viz. to appear when judgment was 
delivered.. 

[Muirhead construes *' judicatum solvi " as giving security 
to satisfy the judgment.] 

Where judgment was for delivery of a thing, the judge 
could order specific delivery of the thing, just like an 
English Equity judge can in certain cases order specific 
delivery up of chattels, and not merely damages in lieu 
thereof. 

After issue joined (litis contestatio), the parties went 
into "judicium "-(having previously been "in jure"). 

Judgment was enforced by an order to give up the 
thing or pay the sum in question, and where the action 
was for a sum of money, the officers of the Court took 
sufficient of the debtor's property and effects to satisfy 
plaintiffs claim. 

[This process resembles the English writ of " fieri facias,*' 
whereby the personal effects of the debtor can be seized and 
sold.] 



CEIMES. 

Any one could start a public prosecution for crime, as 
is the case in England. Of crimes, some were capital and 
others not capital. 

Crimes comprised — 

(1.) Those offences which were punishable with death. 
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(2.) Offences punishable with interdiction from water and 
fire. 

(3.) Offences punishable with deportation. 

(4.) Offences punishable by consignment to the mines. 

(5.) Offences involving infamy and fine. 

Justinian terms the first four of these offences " capital," 
presumably because they involved " capitis deminutio." The 
fifth he terms " public " offences. 



Perduellio (Treason). 

The most serious offence was treason, for which the delin- 
quent suffered death, and his memory was held accursed, his 
property being forfeited, just as the property of the English 
traitor or felon was forfeited prior to 1870. 

The bare conception was enough, and it was not 
necessary, as is the case in England, to prove an overt 
act of treason to show the compassing or imagination of 
the cripae. 

The law, which dealt with this offence, was the Lex Julia 
Majestatis, which punished as treason all unlawful designs 
whatever against the Emperor or State. According to 
Colquhoun, compassing the lives of certain high officials was 
also treason. 



Adultery. 

By the Lex Julia de Adulteriis, married persons who 
had committed adultery, or indulged in unnatural crimes 
with those belonging to their own sex, were punished with 
death. 

Seduction of chaste widows or virgins W6is also punished 
by the same law. 

[In England seduction is a civil offence, but vindictive 
damages are obtainable.] 

Where the delinquent was in a superior position he lost 
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half his belongings, whilst the man of inferior station was 
relegated after being flogged. Sandars thinks he forfeited 
all his property in addition, and tells us that Constantine 
visited the offence with the death penalty. 

SiCARIL 

The Lex Cornelia de Sicariis awarded death to those 
who, with murderous intentions, were found going about 
armed with any weapon which could be thrown or propelled 
against a man, e, g, javelins, bows and arrows. The procur- 
ing of another's death by poison or sorcery was similarly 
punished. 



Parricide. 

Under the Lex Pompeia de Parricidiis, those persons 
who hastened the death of a parent, child, or other rela- 
tion included in this law, were sewn up in a sack with 
a dog, a cock, an adder, and an ape, and then thrown into 
the sea or a river. Accomplices of the actual murderer 
were to be similarly punished, and this would appear to 
include what in England we should call accessories before 
the fact. 

Parricide did not include originally a father who 
murdered his child, but it included a grandfather, and it 
was Constantine who first pimished paternal murders with 
death. 



Forgery. 

By the Lex Cornelia de Falsis or Testamentaria, those 
who forged wills, or seals thereto, with evil intent, or who 
forged other instruments, or seals thereto, were to be: 
deported. 
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Eape. 

Eape was a capital crime, and so was aiding or abetting 
the offence, and the punishment was death. 

[Eape in England was a capital felony till the nine- 
teenth century.] 



Otheb Offences. 

Under the Lex Julia de Peculatu magistrates who stole 
public moneys, and those who aided or abetted them, com- 
mitted a capital offence. Other persons who stole public 
money or religious or sacred property were deported. 

The Lex Fabia de Flagiariis made it a capital offence 
to deprive of liberty a citizen, or a citizen's slave, but the 
Court could award a less severe punishment if it chose. 

The offence of "Eepetundae" comprised venality of 
judges or other magistrates ; whilst those who, by conspiracy, 
raised the price of food, were guilty of an offence called 
" Annona." 

It will be remembered that all " injuriae " were crimes, 
and could be treated as such, if the injured party chose (see 
p. 203). 

" Ambitus," Le. obtaining oflBce by bribery, or treating, 
etc., was a crime. 

" Serious theft," and receiving certain stolen goods, were 
also considered crimes. 

It was a penal offence also to threaten to accuse a man 
of crime in order to extort money, and also to induce a man 
to enter into a contract by duress. 

According to some authorities, the obtaining of money or 
property by any device or trick was penal, and a distinction 
was drawn between burglary and housebreaking. 
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CRIMINAL PEOCEDURE. 

Under the Kings, the sovereign himself was the usual 
criminal judge, and where the ofifender was a patrician, be 
had a right to appeal to the Comitia Curiata. 

Under the Republic, crimes were for the most part dealt 
with by the Comitia Centuriata, though the Comitia 
Tributa could punish with a 'penalty short of death offences 
of a political character, just as the Old Court of Star Chamber 
could in England, and during a period of internal disorder 
the Senate could criminally punish by sentence of death, 
or otherwise. 

For some reason or another all the above political assem- 
blies shirked criminal trials, and deputed their powers in this 
respect to delegates (quaestiones). 

At first these delegates could only try one particular 
offence, but gradually they became permanent bodies 
{quaestiones perpetuae), and the tendency was to enlarge 
the jurisdiction of these bodies during the later republic and 
early empire. 

These "quaestiones" consisted of an indefinite number 
of lay judges headed by a president. 

This body decided the question of guilt or innocence by 
one of three verdicts, guilty, not guilty, or not proven (a verdict 
still used in Scotland). Each judex was provided with three 
discs containing each of the above verdicts, and he dropped 
one of them into an urn or some other receptacle. 

During the later empire the " quaestiones perpetuae " 
were superseded by " extraordinaria judicia." 

EVIDENCE. 

The following rules of evidence can be traced : — 

The following persons could not give evidence at all, 

namely, adultresses, heretics, parties to actions, aud those 

nearly related to them. 
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[This was the rule in England formerly as regarded the 
parties themselves.] 

Uncorroborated slaves were incompetent witnesses, and 
also children who had not attained puberty. 

In criminal cases persons under twenty years of age were 
incompetent. 

[The evidence of very young children is admissible in 
England, when they know it is wrong to lie, and often an 
oath is dispensed with.] 

Convicted criminals were moreover incompetent. 
[English judges admit the evidence of convicts after warn- 
ing jury to discredit them, if not corroborated, but a man 
under sentence of death is by some authorities deemed still 
an incompetent witness.] 

Witnesses were cited to Court in a formal manner, as in 
England at the present day. Slaves who withheld evidence 
of an important kind could be put to torture, and so could, 
freemen, under the Emperors. 

Facts could not be proved by one single witness, as is^ 
often the case in England. 

Where a writing was lost, evidence as to what it contained 
could be adduced as in England. 

Where there was written evidence of a fact, such written 
evidence had, if possible, to be forthcoming, but, where 
no written evidence existed, verbal evidence could be 
adduced. 

The " onus probandi," or burden of proof, as in England, . 
lay on the man who would fail in his contention if proof 
were not forthcoming (ei incumbit probatio qui dicit, non 
qui negat). 

Legal presumptions, called by Austin " praesumptiones 
juris et de jure," were in vogue. A legal presumption, as 
in England, could not be rebutted by evidence when once 
the fact raising such presumption had been proved, e.g, that 
a child under seven is innocent of all criminal intent, though, 
perhaps the fact giving rise to the presumption could ba 
disproved. 

K.L. R 
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'' Testimoma/' or written statements on oath, were 
admitted as evidence; but Hadrian would never allow 
tliem in criminal cases tried before him. The Bomans had 
mles as to what evidence was relevant and what was not, 
and they had some crude notions as to the inadmissibility of 
hearsay evidence. 



EPITOME OF GAIUS. 
BOOK L 
CONTENTS OF COMMENTARIES, 

Gaius divides his commentaries into four books. 

In the first book he deals, like Justinian, with the law 
of persons. The second and third books are taken up with 
the law of things, obligations, and delicts, whilst the fourth 
book relates to actions. 



Introductory Portion. 

He omits the legal precepts given by Justinian, and does 
not define public or private law, and he makes no allusion, 
like Justinian, to " mos " or custom. 

He tells us that the law of the empire consisted of 
the Jus Civile and the Jus Gentium, and he totally ignores 
the law of nature (Jus Naturae), common to man and 
animals. 

Having defined the Jus Civile and Jus Gentium in a 
manner very similar to Justinian, he states that law in 
general was derived from "plebiscites," "leges," "senatus 
consulta," constitutions, magisterial edicts of those who had 
the "jus edicendi," and the responses of jurists. 

His definitions of these various legal sources tally with 
those of Justinian, but he says that doubts had been raised 
regarding the validity of " senatus consulta." 

Imperial constitutions he admits as law. 
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He says the following persons could issue edicts : — 
(1.) Praetor nrbanus. 
(2.) Praetor peregrinns. 
(3.) Governors as to their provinces. 
(4.) Carole aediles. 

(5.) Qnaestors, who were practically aediles in the pro- 
vinces, within their jurisdiction qiva aediles. 



Divisions of Pebsoks. 

All men, as in Justinian's time, were either free or slaves, 
and free men were either free-bom ("ingenui") or else 
libertini." 
There were three classes of " libertini/' viz. — 
(1.) Citizens. 
(2.) Latini Juniani. 
(3.) Dediticii. 



a 



Deditich, 

Gains tells us that " dediticii " were freed slaves who, prior 
to manumission, had suffered the following things : — 

(1.) Been placed in chains by their owners or branded 
for offences. 

(2.) Been tortured or branded when tried for crime, having 
been subsequently found guilty. 

(3.) Had been gladiators. 

(4.) Had fought with wild beasts. 

(5.) Had been sent to gaol for crime. 

Besides the " libertini," there were " peregrini dediticii,'" 
who had fought the Bomans and been conquered. 

The " dediticius " could not come within one hundred miles 
of Bome, and if he did so, he could be sold, but his master 
could not keep him within the hundred-mile limit. 

If his master freed him after such sale, he became the 
slave of the nation, and under no circumstances whatever 
could he become a citizen. 
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Citizen Libertini. 

In order that a slave might become a citizen the Lex 
Aelia Sentia prescribed three requisites — 

(1.) Slave had to be over thirty, except as hereinafter 
mentioned. 

(2.) He had to be the quiritary property of his master. 

(3.) He had to be manumitted in one of three ways, by — 

(a.) Vindicta, 

(&.) Censu, or 

(c.) Testamento. 

When a slave was less than thirty there could be no 
manumission without the leave of the Council, and it had to 
be by " vindicta." 

The ceremony of manumission "vindicta" was as 
follows : — 

The master and slave sought the presence of the magis- 
trate, either at his Court or even in the street. A person 
called "adsertor libertatis," who was either a friend, or 
was perhaps one of the magistrate's lictors, laid a rod on 
the slave's head, adding words that such slave was a free 
man according to Quiritarian Law. The master then turned 
the slave round and let him depart. 

The census was held every five years, and on this 
occasion the censors sat on official chairs in the Campus 
Martins, and inquired into the property of each citizen 
individually. 

When the censors sat, it was the custom to enrol a slave 
on the list of citizens whereby he became a citizen himself. 

The Council above mentioned could not sanction an 
enfranchisement save on the grounds mentioned by Jus- 
tinian. 

This Council was a legal tribunal, and was composed, 
according to Gains, so far as the city of Bome was concerned, 
of five senators and five knights, and in the provinces of 
twenty " recuperatores," who had one and all to be citizens. 
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It sat in Borne at fixed dates, and in the provinces on 
the last day of the "conventus," which was a kind of 
provincial circuit court. 

To save his friends from disgrace, an insolvent master 
might appoint a slave under thirty his necessary heir. 

Latini. 

The Latini were so called because they resembled in 
position the Latini Colonarii (foreigners who had the right 
to Latinitas, and citizens who had taken colonial land in 
exchange for the rights of a citizen). They were also called 
" Juniani " (Latini Juniani), because they owed their personal 
freedom during their lives to the Lex Junia Norbana. 

Latini Juniani could not make wills, though they could 
benefit under a trust. 

The child of a Latinus and a female citizen was bom a 
citizen, owing to a Law of Hadrian, 

A Latinus could also become a citizen who had — 

(1.) Expended half his fortune on a building in Eome. 

(2.) Filled certain public offices. 

(3.) Or served in the Guards of Bome for a period of six 
years. 

A master under twenty could manumit by leave of the 
Council, and by " vindictS,," as mentioned by Justinian, and 
without such leave no master under twenty could even 
informally manumit so as to create a Latinus or Dediticius. 

By the Lex Furia Caninia, passed to prevent morbid 
and conceited testators freeing a large number of slaves, so 
as to have a quantity of weeping mourners at their funerals, 
the owner of between two and ten slaves could free a moiety ; 
the owner of from ten to thirty, one-third ; the owner of from 
thirty to one hundred, one-fourth ; of from one hundred to 
five hundred, one-fifth ; but nobody could manumit by will 
more than one hundred slaves, though he could manumit 
all his slaves by act " inter vivos." 

It was necessary to manumit the slaves by name, and 
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the order in which they were to be manumitted, had further 
to be stated ; ergo, an evasive manumission, by writing the 
names in a circle was illegal. 

Gains states that manumission in fraud of creditors or 
patron was invalid, but he is not so diffuse as Justinian on 
the subject, and it should be remembered that Justinian 
does not in the Institutes state that manumission in fraud 
of a patron was illegal. Gains says that foreigners were 
bound by the above rule. 

Of Fbee Persons. 

Of persons, some were their own masters, others under 
" potestas," others under " manus," and others again under 
" mancipium." 

Slaves as well as children, the latter being the offspring- 
of "justae nuptiae," were under the "potestas" of the^ 
head of the Family, and the master who owned a slave " in 
bonis " was the one to direct his movements. 

Those fathers had children under their power who had 
intermarried with either citizens or foreigners, with whom 
they possessed ** connubium," and army veterans could get 
" connubium " as to foreign and Latin women immediately on 
quitting the State service. 

Gains then talks of the degrees of consanguinity, which 
do not quite tally with those of Justinian, and which he 
mentions in Articles 59 to 63 inclusive of the first book. 

How Children could be brought under Power 

AFTER Birth. 

There were two ways in which this could be done — 
(1.) Causae probatio. 
(2.) Erroris causae probatio. 

" Causae probatio " applied in the following instances ;-^ 

(1.) When a slave under thirty had been freed, and thus 

had become a Latinus, and had afterwards married a female 
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citizen, by whom he had had a cliild one year old, such 
person could bring that child under his power, and the 
mother after his death could get citizenship for herself, on 
showing cause, i.e, proving the same fact and perhaps her 
husband's death (causae probatio). 

The fact of the marriage and the birth had to be proved 
before seven witnesses, before applying to the magistrate. 

(2.) When the circumstances were the same, with this 
exception, that the wife was a Latina and not a female 
^citizen. 

" Erroris causa probatio " was applicable in the following 
/cases, but only operated to cure defective " connubium," where 
; there was a honafide mistake of the following kinds : — 

(1.) Where male citizen in ignorance mamed a Latina 
. or " peregrina." 

(2.) Where female citizen married " peregrinus," believing 
him to be a citizen. 

(3.) Where female citizen married a "peregrinus" 
according to Lex Aelia Sentia, believing him to be a Latinus. 

(4.) Where Latinus married a " peregrina," believing her 
io be a citizen or a Latina. 

(5.) Where citizen, believing himself to be a Latinus, 
Tmarried a Latina. 

(6.) Where a " peregrinus " married a citizen, and had, 
«by adopting some other course, got citizenship. 

(7.) Where Latina married a "peregrinus," whom she 
fcelived to be a Latinus. 

(8.) Where a citizen thinking he was a "peregrinus," had 
married a "peregrina." 

In all the above cases, provided the child was over a year 
old, the other partner to the marriage, besides the one 
showing cause, got citizenship, and the child came under 
" potestas." 

To get " causae probatio," the fact of having a child one 
year old sufficed. 

A female citizen who married a foreigner took her 
husband's nationality as in England. 
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[Where an Englishman gets naturalized abroad, he now 
(not formerly) ceases to be a British subject. When an 
Englishman goes to reside abroad, his child bom abroad is a 
British subject, and so is his grandchild, though by the law 
of the country where he resides the child might have a 
double nationality. An English woman who marries a 
foreigner takes the nationality of her husband.] 

The child of a freeman and a slave woman was a slave, 
as Justinian also says, and when a female citizen under- 
went interdiction of water and fire, her legitimate children 
were citizens and her illegitimate children foreigners. 

The child of a free woman by a slave was free owing to a 
Law of Hadrian, but previously owing to the Senatus Con- 
sultum Glaudianum, it was a slave. 

There was a great deal of controversy amongst Boman 
jurists on this point, but the real state of the case appears to 
be as follows : — 

The Lex Aelia Sentia perhaps (or some other law) made 
the issue of a slave and a free woman a slave, and the same 
law provided that a free woman, who cohabited with a slave 
notwithstanding the protestation of the master, should be 
reduced to slavery, but that, where the master consented to 
the arrangement, the woman remained free, but the issue 
were slaves, till such issue were pronounced free by 
Hadrian's Law. 

Justinian, it will be remembered, abolished the Senatus 
Consultum Glaudianium. 

Where a citizen had a child by a female slave, and the 
master afterwards freed him, the child was a citizen, but not 
under his father's power. 

Where a slave mother had an illegitimate child, and the 
mother was freed between conception and birth, the child 
was free, as Justinian also says (for legitimate children 
took their rights from conception and illegitimate from 
birth). 
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Adoption. 

Adoption was of two kinds — 

(1.) By the authority of the populus (adrogatio) applic- 
able only to those who were " sui juris/' 

(2.) By intervention of the imperium of a magistrate, 
e.g. praetor. 

"Adrogatio," which was not permitted in the case of 
women, could only be effected at Eome. 

The " adrogatio " of a " sui juris impubes " had, as Jus- 
tinian says, to be permitted, if there were proper legal 
grounds. 

Eunuchs could adopt, but women could not adopt ever. 
Adopter could transfer adopted to a third person in adoption, 
and Gains does not say, like Justinian, that adopter should 
be eighteen years older than adopted, but says it is doubtful 
whether he could be younger. 

Where a paterfamilias having children was arrogated 
the children fell under arrogator's power. 

Manus. 

" Manus " was only applicable to women, and women 
could come under *' manus " by — 

(1.) Usus. 

(2.) Farreo (confarreatio). 

(3.) Coemptio. 

A woman came under " manus " by " usus " when, ac- 
cording to the Law of the Twelve Tables, she remained a 
year with her husband without being absent three nights. 

This law. Gains says, was not in force in his time, though 
he mentions it. 

According to Gains, " farreo " was a religious ceremony 
celebrated in the presence of ten witnesses, and a loaf of 
bread or a cake was offered to Jupiter Farreus. 

Marriage by "farreo" was very rare, when Gains 
flourished, and appears to have been made use of when it 
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was desired that a child should be eligible for the post of 
" Flamen Dialis " (priest of Jupiter). 

A woman came under " manus " by " coemptio " if she 
went through a " mancipatio," a ceremony which is after- 
wards described. 

" Coemptio " was of two kinds — 

(1.) Matrimonii causa (where the woman was manci- 
pated to her husband for the sake of marriage). 

(2.) Fiduciae causa (where the purpose of the mancipa- 
tion was not for marriage, but for some other purpose, e.g. 
to remove a particular tutor). 

A woman was said to have sustained a " coemptio matri- 
monii causa," not only when she went under "manus" of 
her husband to acquire the position of his daughter, and thus 
got a daughter's portion, but also where she was mancipated 
" coemptione " (presumably to him) for some other object, e.g. 
avoidance of a tutor, and for whatever reason she was manci- 
pated to her husband she got a daughter's portion. 

Formerly a woman could not make a will without under- 
going " coemptio," but Hadrian altered the law as to this. 

The woman who underwent a " coemptio fiduciae causa " 
(not necessarily to her husband) was first mancipated, and 
then manumitted, and thus the manumitter became her 
fiduciary tutor. 

The "Mancipium" and Mancipation. 

Gains then talks of the " mancipium." A paterfamilias 
could convey by mancipation his children under power as 
well as his slaves ; and he who received a woman under a 
" coemptio " could mancipate that woman, though he to whom 
the " coemptionator " had mancipated the woman could not 
treat her as a slave. 

Women were mancipated by coemptionators and patres- 
familias, when these persons desired, or, in the case of the 
latter, perhaps also when they had agreed to emancipate 
them. 
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Ceremony of Mancipation. 

Gaius describes mancipation as an imaginary sale, a 
ceremony peculiar to Eoman citizens. Five witnesses being 
citizens above the age of puberty had to be present at the 
transaction, and also another citizen called the " libripens," 
who held a balance of copper. The person who took the 
thing by way of " mancipium," in the presence of the " manci- 
pator," witnesses, and " libripens," spoke the following words : 
" I declare that this thing is mine by the Law of the Quirites, 
and that it has been bought by me by means of this coin, 
and by means of this copper balance." 

After saying these words the grantee struck the balance 
with the coin, which he then handed to the grantor to 
represent the price paid. 

Freemen, slaves, and animals, that were " res mancipi," 
and rustic and urban estates in Italy, passed by this process. 

Where the " res " to be mancipated was a moveable or 
moved itself, it had to be brought to the spot where the 
mancipation took place, as the grantee had to grasp the 
thing ; and in other cases some symbol was probably used, 
e.g. a clod of earth to represent land. 

Gaius mentions that the bronze and balance were formerly 
necessary, because the price, before coined money was in- 
vented, was paid in copper, which had to be weighed by slaves 
called " dispensatores." 

Patria Potestas. 

The law as to "patria potestas" has been previously 
dealt with historically, and it will be sufficient now to 
mention that, according to Gaius, it was terminated — 

(1.) By death, except where a child passed, say, from his 
grandfather's power into that of his father's (Justinian tallies 
with Gaius as to this). 

(2.) By " aquae et ignis interdictio " of either father or son. 
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(3.) Where father or son had been taken captive, subject, 
however, to " postliminium," as in Justinian. 

(4.) When son became a " Flamen Dialis," or priest of 
Jupiter, or a daughter became a vestal virgin. 

(5.) Those who, before the time of Gaius, had forfeited 
citizenship by paternal command,^to get land in the colonies, 
ceased to be under potestas. 

Three mancipations were necessary to get a son out of 
one's power, but one mancipation sufficed in the case of 
other persons, and perhaps also in the case of a noxal sur- 
render of a son; and this was the case, because the Law 
of the Twelve Tables said that a person who sold a son 
three times should no longer hold him imder potestas. 

The procedure of emancipating a son was as follows: 
He was first mancipated to a grantee, who then freed him 
by " vindicta," and after being thus freed, the process was 
twice repeated. 

After the third mancipation, the son became the ** man- 
cipium " of the grantee, as the father's power was destroyed. 
The grantee freed the son frequently by arrangement, and 
usually the same grantee was utilized for all three 
mancipations. 

Process of giving in Adoption. 

In order to give a son in adoption, the paternal power 
had to be previously destroyed by three mancipations, the 
first two being followed by a manumission " vindicta." 

One manumission sufficed where the child was a daughter 
or a grandchild. 

After the third mancipation, the son was either manci- 
pated again to the father, so that he could manumit him, 
and thus acquire the rights of a patron, and then claimed 
by the adopter in the presence of the praetor, or else the 
grantee under the third mancipation mancipated to the 
adoptpr. 

Gaius intimates that the first course was the correct one. 



254 STUDENTS GLIDE TO BOM AN LAW 

and this is probably the reason why he tells ns that adoption 
was eflTected by the imperinm of a magistrate. 

Grandchildren, conceived between the first and third 
mancipations, were under the potestas of the grandfather, but 
by the third mancipation the paternal power was destroyed. 

Where a child was bom after the third mancipation, 
it did not, as Labeo thought, fall under the same mancipium 
as the father, but was rather in a position of suspense 
{temporarily " sui juris "), falling under the power of the 
father when he was freed from the mancipium. 

Marbied Women. 

Women "in manu" still remained under the power of 
their paterfamilias, except in the case of a " coemptio," and 
this was, as Gains considered, proved by the fact of the 
wife of the " Flamen Dialis " (ilaminica) being " in manu 
quoad sacra " only, though married by " confarreatio." When 
a woman had been sold by way of " coemptio " to her husband, 
she was technically in his manus, but Gains implies that 
the manus was a mere form in his day, and was used as a 
mode either of getting the wife a daughter's portion from 
her husband, or for the sake of getting rid of a particular 
tutor. 

Manus, emanating from "coemptio," was dissolved by 
" remancipatio," and " manus " resulting from " confarreatio " 
by " diffarreatio." 

Where a husband had obtained a writing of divorce from 
his wife, she could insist on being liberated from the manus. 

Where a man married a wife " in manu," and declined to 
pay her debts, the praetor would order a kind of bankruptcy 
of the wife's eflFects, treating the marriage as non-existent. 

In the case of a marriage without manus, the wife was 
independent of her husband, as regards her property. 

The husband of a wife " in manii " had to surrender her 
as a ** noxa," or else pay for her delict. 

As regards informal contracts, the wife might be the 
;agent of her husband, just as a son or a slave could be. 
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The Mancipia. 

" Mancipia " could be enfranchised by — 

(1.) Vindicta ; 

(2.) Censu; 

(3.) Testamento; 
but the Lex Aelia Sentia, as to age limit, was not applicable 
in their case, neither was the Lex Furia Ganinia as to number 
of manumissions. 

"Mancipia" could be freed "censu" even against the 
will of their masters, except — 

(1.) When the father had mancipated the son in order 
that he might be remancipated back to him. 

(2.) Where a son had been given in mancipation as a 
'* noxa " for a delict (vide p. 221). 

Except in the case of a noxal surrender the mancipium 
could not be considered in the light of a slave, for he was 
regarded as being in a subordinate position for form's sake. 

The mancipium, moreover, could bring the "actio in- 
juriarum " (i,e, had a right to sue for insult). 

A " mancipium " was free as regarded other people, but 
a slave as regarded his master; he could marry a female 
citizen, but could not have children under his power ; it is 
doubtful if he had any political rights. No one but a citizen 
could be a " mancipium." 

[In England the master of an apprentice has a kind of 
power. He is supposed to maintain him at Common Law, 
and he can inflict moderate chastisement. An apprentice 
may have been "in mancipio," but Gains is silent as to 
apprenticeship, and so is Justinian in his Institutes.] 



"Tutela" and "Cura." 

Women in the time of Gains remained under perpetual 
tutelage of a mild type, vestal virgins and certain other 
women excepted. 
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A man could appoint by will a tutor to — 

(1.) Wife " in manii." 

(2.) Son till puberty. 

(3.) Daughter. 

(4.) Grandchildren not passing under potestas of their 
father. 

(5.) Posthumous descendants, who would pass, if bom, 
into potestas of testator. 

6. Daughter-in-law under son's manus, who coimted as 
testator's grandchild. 

In appointing a tutor for his wife under manus, testator 
could either name a person, or let her choose a person, or 
let her have two, three, or an indefinite number of choices. 

Tutors appointed by will were called " dativi," and tutors 
who were appointed for a wife " in manft," who had power 
of choice, were called " optivi." 

Where no tutor was named by the will, the tutorship 
passed by the act of the law, as Justinian also tells us, to 
the male agnates nearest in degree. 

Gains then defines the term " agnate," and he says that 
by the Lex Claudia women ceased to be under the tutorship 
of agnates. 

[Sandars says that women were under the tutorship 
of agnates where no other tutor was appointed, but that, if 
they chose, they could have another tutor appointed instead.] 

An adult woman could transact ordinary business (gestio), 
but certain things of importance required tutorial authority. 

A married woman (freeborn) who had three children, or 
a freedwoman with four children, did not require a tutor 
for any purpose. 

The Law of Gains resembles the Law of Justinian as to 
legal tutorship of patrons, and a fiduciary tutor was the 
man who manumitted a free person mancipated to him by 
the " pater," or who was the grantee of a woman by way 
of ooemption whom he had manumitted. 

The tutorship of "Latini" and "Latinae" passed to 
their quiritary owner, and the master, whp had previously 
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owned them " in bonis," could, by nianumitting, thrust the 
burden of the " tutela " on to the shoulders of the quiritary 
owner. 

All legal tutors of a woman could hand over the " tutela " 
to a third person by means of a " cessio in jure," and this 
third person was called " tutor cessicius," but the tutorship 
of pupils could not thus be ceded " in jure." 

When the "tutor cessicius" had either died or under- 
gone " capitis deminutio," the tutorship lapsed back to the 
tutor ceding "in jure," but this rule did not apply to 
agnates. 

It was doubtful whether a fiduciary tutor could cede 
his tutorship over a woman, though an agnate ascendant 
who became fiduciary tutor could do so. 

When a tutor was absent, the woman could ask for 
another to be substituted in his place, unless she happened 
to be a Libertina under the tutelage of an absent patron, 
or his son, though the rule was relaxed in certain cases, 
€»g. entering upon an inheritance. 

Women, moreover, who were under legal tutorship, when 
the tutor was himself under tutelage, could get the Praetor 
Urbanus to appoint a tutor, in order that arrangements 
might be made respecting their dowry. 

Where the son of a patron was " impubes," he would be 
tutor, though he could not interpose his authority, and when 
a woman came under the tutelage of one who was either 
mad, mute, or stone deaf, she could have a tutor appointed 
by the Praetor Urbanus to arrange for her " dos," or dowry. 

After a tutor had been removed owing to an "actio 
suspecti," or had been excused from acting, his tutorship 
ceased as from the day of the appointment of the successor. 

During the period of the " legis actiones," a tutor, called 
" tutor praetorius," was appointed on every occasion where 
there was an action between the tutor and the ward, and 
where the tutorship was a legal one, the same custom was 
observed as to the " legitima judicia " held in Some (see post, 
p. 312). 

R.L. fl 
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Where there was no other available tutor, one was 
appointed under the Atilian and Titian Laws (obsolete iu 
the time of Justinian). 

Where a testamentary tutor was appointed either con- 
ditionally, or after a certain date, or because no heir had 
entered, a provisional tutor was appointed till the con- 
templated event happened in each case ; and where a tutor 
had been taken prisoner by the enemy, another could be 
appointed till his return. 

As a tutor was appointed to act for an adult woman 
merely for the sake of form, no action lay at her instance 
against him as in the case of a pupil, for the tutorship of a 
woman and a pupil were distinct things. 

The agnatic tutorship of women had some legal " locus 
standi," because Grains says that except under pressing cir- 
cumstances, agnatic tutors were not compelled against their 
interests to use their authority to their detriment as suc- 
cessors to their (the women's) property if they died intestate. 

Where a woman had been manumitted by a " patrona," 
an Atilian or Titian tutor had to be appointed according to 
circumstances. 

Where a " patronus " had freed a woman, and the woman 
had undergone a " coemptio " under his authority, she ceased 
to be under his tutelage, and could apply either for an 
Atilian or Titian tutor. 

Gains says he cannot understand why women required 
tutors, and this shows that in his time tutelage of women 
was becoming obsolete. 

Gains, contrary to Justinian's view, doubts somewhat 
whether a male over fourteen ceased to be impubes, where 
he was imable to procreate, but persons over eighteen were 
deemed to have attained puberty. 

Gains does not vouchsafe much information touchincr 
curators, but he states that they managed the affairs of 
persons between puberty and twenty-five years of age ; that 
they were appointed by praesides in the provinces; that 
like certain tutors they had to give security. 
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Curatorsfaip over interdicted prodigals and insane persons 
did, however, exist in Gaius's time. 

Justinian, it will be remembered, tells iis that tutors 
appointed by the higher magistrates were not bound to give 
security. Gains is silent as to this. 

[The tutor of the " impubes " had " gestio " and " aucto- 
ritas," but where there was a curator also, he probably had 
" auctoritas " only. 

When the " impubes " was under seven, the tutor did 
everything ; but when the " impubes " was over seven, the 
tutor merely assisted, the pupil being present. The tutor 
of the married woman had no "gestio," but he exercised a 
formal " auctoritas *' on certain occasions. 

The minor after attaining puberty might do without a 
curator for a time, but once a curator was appointed he 
transacted business ("gestio") for the minor till either 
full age was attained, or " venia aetatis " was granted. The 
curator was the representative for all business purposes, but 
he had no " auctoritas."] 

Legitimation. 

Gains does not allude, as Justinian does, to legitimation- 
by subsequent marriage (allowed by Constantino and also 
existing in French Law), oblation to " curia," and Imperial 
rescript. 

Capitis Deminutio. 
Gains agrees with Justinian as to the three kinds of 






capitis deminutio," viz. maxima, media, and minima. 

He tells us that " maxima capitis deminutio " occurred in 
the following cases : — 

When a man lost liberty and citizenship, which happened 
to those who were sold into slavery, because they evaded 
registration under the " census," and also to those who were- 
expelled from their country. 
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Gains also says that a woman reduced to slavery under 
the Senatus Consultum Claudianum iunderwent "maxima 
capitis deminutio " (law abolished by Justinian). 

In discussing "media capitis deminutio," he says that 
"aquae et ignis interdictio" involved it as a consequence. 
He does not allude to deportation or relegation to the 
mines, or to the punishment of icxposure to wild beasts, 
with reference to " maxima capitis deminutio." 

In Justinian's day deportation was " media capitis demi- 
nutio," but " relegatio " did not even cause " minima capitis 
deminutio." 

As to " capitis deminutio minima " (loss of family rights 
only), he agrees with Justinian in the main, and says it 
occurred — 

(1.) When child was given in adoption (altered by 
Justinian as to "adoptio minus plena"). 

(2.) When a woman underwent " coemptio." 

(3.) When a child was given in " mancipium." 

(4.) When a child was emancipated. 



BOOK 11. 

THINGS. 

Things Divini Juris and Otherwise. 

Things were either in patrimony or not ("divini juris" or 
otherwise). 

No list of things not in patrimony is given, but we are 
told that "res sacrae" and "res religiosae" were "divini 
juris. 

" Ees sacrae " were things consecrated to the gods above, 
whilst " res religiosae " consisted of things consecrated to the 
nether gods, such as burial-grounds. A spot was rendered 
sacred either by a " senatus consultum " or " lex," but a man 
without any law at all could make a burial-ground religious 
by simply interring a body therein, provided that the duty 
of interring the corpse rested with him. 

In the provinces, however, a man could not, speaking 
strictly, by the mere act of burial make a place religious, 
because provincial land was in Gaius's time in theory the 
property of the Emperor, the virtual owner being a kind of 
tenant as in England, yet a provincial temple or a burial- 
ground was practically accounted sacred or religious. 

Walls and gates of cities, as Justinian also practically says, 
were, in a manner of speaking, " divini juris " (sanctae). 

Things "divini juris" were nobody's property, but all 
other things could be owned whether actually owned or not. 

Justinian, it will be remembered, states that there were 
four classes of things " extra nostrum patrimonium," namely, 
" res communes," " publicae," " nuUius," and " universitatis." 
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Gaius tells us that things in patrimony were divided 
into two classes, public and private, and that public things 
might be considered "res nuUius." 

Things Cokporeal and Incorporeal. 

Corporeal things, he continues, were things one could 
touch, whilst incorporeal things were intangible, and the 
-creations of laws. 

Incorporeal things, according to Gaius, consisted of rights. 

Res Mancipi and Nec Mancipi. 

All things that were not "res mancipi" were "res 
Tiec mancipi," and the following were " res mancipi " :— 

(1.) Praedial estates in Italy, both urban and rural. 

(2.) Praedial servitudes— to wit, "iter," "via," "actus," 
"aquaeductus." 

(3.) Slaves, and four-footed animals amenable to the yoke 
and bridle, such as oxen, mules, horses, and donkeys. 

The Proculians thought no animal of the abdve kind 
was a " res mancipi " till it was capable of being driven or 
ridden, but Gaius and the Sabinians thought otherwise. 

"Res mancipi" were practically non-existent in Jus- 
tinian's reign. Almost all incorporeal things were " res nee 
mancipi," with the exception of Italian " praedials." 

"Res nee mancipi" passed by mere delivery (traditio), 
whilst "tes mancipi" passed by " mancipatio," or "in jure 
cessio." 

Wild beasts, like lions and bears, though tamed to the yoke, 
could never be " res mancipi " ; but Gaius does not mention 
dogs, which are extensively used now on the Continent as 
beasts of burden. Provincial " praedia stipendiaria " passed 
in the time of Gaius by "traditio," and also "praedia 
tributaria." 

"Praedia stipendiaria" were estates in the provinces 
supposed to be the property of the Roman nation, whilst 
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• 

*'praedia tributaria" were estates in those provinces that 
were regarded peculiarly as the property of the Emperor. 

[Land in England in theory belongs to the King, and the 
owner is only said to have an estate therein. 

This notion probably comes from Boman Law. 

In Saxon times English land was either folklfiwid, or land 
of the folk or people, and bocland the subject of absolute 
property on the part of the owner. Folkland resembled the 
*' solum provinciale/' and bocland the " solum Italicum." 

With the Conquest, came the idea that all the land 
belonged to the King, or if the idea was gaining ground 
before the Conquest, it developed since the Conquest.] 

There were two ways whereby "res mancipi" could be 
transferred — 

(1.) Mancipatio. 

(2.) In jure cessio. 

Getius does not mention alienation by will, and devolution 
by act of law in case of an intestacy. 

Transfer by " in jure cessio " was effected as follows : — 

The ci-devant transferee of the property took hold of 
the "res mancipi" in question in the presence of the 
praetor or praeses, according as the transaction took place 
either in Italy or the provinces, and made the following 
speech: "I declare this thing to be mine by the law of 
the Quirites." After he had thus spoken, the magistrate 
asked the transferor whether he opposed the transfer, and 
if he waived opposition in words or remained silent, the 
thing was awarded to the transferee. 

[The " in jure cessio " resembled very materially the fine 
in English Law, which was a fictitious undefended action 
used to convey property.] 

Mancipation, according to Gains, was a more feasible 
and desirable means of transfer than " in jure cessio," as 
it took place privately. 

The contract of "nexum" (omne quod geritur per aes et 
libram) was peculiar to Eoman soil. 

Urban praedials were transferred by "in jure cessio," and 
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80 was " usufruct," but rural praedials passed both by " man- 
cipatio " and " in jure cessio." 

When a usufructuary made an "in jure cessio" to a 
stranger, the transfer did not operate ; but where he trans- 
ferred by this mode to the quiritarian owner, the usufruct 
was terminated. 

In the provinces " usufruct " had to be created by pacts 
and stipulations as to land, but animals and slaves could 
pass by " cessio in jure." 

Provincial servitudes could be similarly created. 

" Deductio " as a means of creating a servitude is men- 
tioned by Gains. Nothing is said as to usufruct perisliing 
by non-user, or breach of agreement. 

The proper mode for transferring a heritage was by 
" cessio in jure," and when a person appointed heir " ceded 
in jure " before entry, he parted with all the responsibilities 
relating to the heritage, but where he adopted this course 
after entry, he remained liable to the creditors of the 
deceased, and was unable to collect debts owing to the 
estate of the deceased. The testamentary heir could not 
cede the heritage before entry. 

The Sabinians considered that the " heres necessarius '* 
could never cede the heritage, but the Proculians thought 
otherwise. 



NOVATIO. 

Where it was desired to transfer an obligation, the proper 
mode was for transferor's debtor to stipulate with transferee, 
and this Gaius calls a " novatio." 

Where there had been a novatio, the assignee of an 
obligation could sue in his own name, a practice introduced 
into English Law in the nineteenth century; but in the 
absence of a " novatio " the custom was for assignor to appoint 
assignee his cognitor or procurator in an action (see post^ 
p. 309). 



USUCAPION 265 

QUIRITARY AND BONITARY OWNERSHIP. 

Gfdus here mentions that among foreigners there was 
only one kind of ownership, and that a man was either 
absolute proprietor of a thing or had no property in it 
at all, and that the law was formerly the same in Eome, 
for formerly, unless a person owned a thing "ex jure 
quiritum," he had no property in it, but that when he 
(Gains) lived one man could own a thing " in bonis " (the 
bonitary property of Theodosius, not so called by Gaius), 
and another have quiritary ownership therein. 

Usucapion. 

A Eoman could acquire by usucapion. 

Where a "res mancipi" had been transferred by mere 
tradition or delivery, the thing in question could become 
the subject of quiritary ownership by usucapion after it 
had been enjoyed for one year as to moveables, and two 
years as to land and houses. 

In Justinian's time it will be remembered that "traditio" 
(perhaps "solemnis traditio" as to land) was the common 
mode of transferring property of all kinds, but that an 
indefeasible title did not accrue till usucapion had operated 
(traditionibus et usucapionibus dominia rerum non nudis 
pactis transferuntur). 

Gaius does not mention, as Justinian does, " praescriptio 
longi temporis " and " longissimi temporis," and it must be 
borne in mind that Justinian altered the Law of the Twelve 
Tables as to usucapion {vide Just., Bk. 2, tit. 6). 

Gaius and Justinian tally as to hona fide acquisition 
from a person not owner, and also as to inability to acquire 
by usucapion things either stolen or seized by force; and 
both authors held that there could be no usucapion of free 
men, or things either sacred or religious, and also that 
property purchased from thieves could not be thus acquired ; 
and it may be said, speaking generally, that the law as to 
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usucapion was the same, so far as theft and robbery was 
concerned. 

Provincial land and houses were incapable of usucapion 
in the time of Gains. Where a person, however, without 
right took possession of an inheritance, which was either 
vacant or bequeathed to a "heres necessarius," he could 
acquire by usucapion in one year those things on which it 
could operate (usucapion pro heredo or lucrativa), and the 
reason was to insure that some one performed sacrifices for 
the repose of the soul of the deceased, and that the creditors 
might have some one to satisfy their claims. 

Hadrian, liowever, gave the heir a right of action to 

recover the heritage (Senatus Consultum Juventianum). 

XJSURECEPTIO. 

A person could acquire a thing that he well knew was 
another's under the following circumstances: As where A. 
mancipated land to B. or made an " in jure cessio " of land 
to B. under a "contractus fiduciae" (see ante, p. 85), and 
had afterwards held the land for one year unmolested. 

This was called " usureceptio," because transferor retook 
his former property. 

A person also acquired by " usureceptio " where he 
had mortgaged property to the nation, and he had become 
possessor, after it had been sold, and had thenceforward 
continued in undisturbed possession for two years. 

This person was called " praediator," and was said to 
have reacquired possession " ex praediatura." 

As TO Alienation. 

Gains then goes on to the question of certain owners 
being unable to alienate, whilst certain persons not owners 
of a thing could alienate a thing, and he agrees with 
Justinian as to this portion of the law. 

It should, however, be borne in mind that Justinian did 
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not permit the husband to alienate by way of sale or mort- 
gage those immoveables which were part of the wife's " dos " 
either in Italy or the provinces, even though she consented. 
This enactment of the Lex Julia, which Gains and Justinian 
both mention, applied to Italy, though Gains expresses a 
doubt as to whether it did not also extend to the provinces. 

Gains tells us that the agnatic curator could alienate the 
property of his ward by the Law of the Twelve Tables. 

OCCUPATIO. 

Gains then goes into the question of " occupatio," and the 
principles that he lays down agree with those of Justinian. 

Alienation by Women and Pupils. 

After dealing with "occupatio," Gaius touches on the 
contracts of women and pupils, and he tells us that women 
could alienate " res nee mancipi " without tutorial authority, 
and therefore were bound by the contract of " mutuum," or 
loan of fungibles. The above throws light on the meaning of 
the term " gestio." 

Whilst it was perfectly legal to pay money to a woman 
without the intervention of the tutor, the payer had "bona fide 
to pay the money to get a proper legal discharge. 

For the purpose of an " acceptilatio " in the case of a 
woman, tutorial authority was a requisite. It should be 
borne in mind that Justinian allowed a debtor to obtain a 
judicial order, free of charge, to pay the tutor on behalf of 
a pupil in a proper case. 

Acquisition thkough others. 

As to acquisition of property through others, Justinian 
and Gaius agree, but Gaius tells us that the owner of a slave 
*'in bonis" was the proper person to acquire that slave's 
property, as a general rule. 
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As to persons "in mancipio," or "in mand," Gains thinks 
that one could acquire ownership, but not possession, because 
one could not possess these persons. 

Gains and Justinian both say that the usufructuary of a 
slave was entitled to the produce of labour only. 

No allusion is made by Gains to the requisites of 
" traditio," or to " donationes mortis causa," and it will be 
remembered that post-nuptial donations were the creations 
of Justin, and Justinian his successor. 

The registration of gifts is also not mentioned. 

WILLS. 

Title by will was a species of acquiring a " res univer- 
sitatis." 

Gains tells us that wills made " calatis comitiis " or " in 
procinctu" were obsolete in his day, and that the proper 
way to make a will was by "mancipatio" to a "familiae 
emptor," " per aes et libram." 

Formerly, he says, the " familiae emptor " and the heir 
were one and the same person, but in his time it was not so. 

Making a will "per aes et libram" necessitated the 
following ceremony : — 

As was the case in other mancipations, the testator con- 
vened into his presence five witnesses and a " libripens," all 
of whom had to be Eoman citizens above puberty. A will 
previously written out was shown to these witnesses, and 
the " familae emptor," who also had to be present, made a 
speech to the testator to the following effect : " In purchasing 
your family and property (pecunia), I do hereby receive into 
my keeping what you commit to my charge. I say that the 
things are mine by this copper coin in the sense that they 
are under my tutelage and custody for the purpose of enabling 
you to make a will according to law." Then the " familae 
emptor " struck the balance with the coin, which was after- 
wards delivered to the testator as a symbol of payment. 

After this the testator made a speech to the following 
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effect, holding in his hands the tablets, whereon the will was 
written : " These things I have recorded in this my will I 
thus give, I thus bequeath, I thus testify, and do you, oh 
Quirites, bear witness to what I do." 

This latter part was called the " nuncupatio." 
No person under " potestas " of either testator or " familiae 
emptor " could attest the will or be a " libripens," but heirs 
and legatees, and those under their power, were competent 
witnesses, though Gains deprecates the practice of allowing 
the heir to be a witness. 

Justinian, it will be remembered, forbade heirs to be 
witnesses. 



Soldiers* Wills. 

Soldiers could make informal wills, could make peregrini 
and Latini their heirs, and bequeath legacies to them. 

Nothing is said as to the will holding good for a year 
after discharge, or as to the necessity for its being made in 
camp. 



Bachelors and Childless Persons. 

By the Lex Julia de Maritandis Ordinibus, bachelors 
could take neither heritage or legacies, and by the Lex 
Papia Poppsea childless people only benefited to the extent 
of one half. 

It should be borne in mind that certain relatives (ascen- 
dants and descendants up to and including the third degree), 
whether childless or bachelors, incurred no forfeiture, and 
that Constantino abolished forfeiture in the case of bachelors, 
and Justinian in the case of the childless. 

By a law of Caracalla, who reigned after the period of 
Gains, and before Justinian's time, "caduca" (forfeited 
legacies, etc.) lapsed to the treasury. 
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Bequisites of Valid Will. 

These requisites were as follows : " Mancipatio per aes et 
libram" with " nuncupatio." 

The appointment of the heir by a proper form of words, 
and the clause relating to the appointment of a tutor and the 
disinherison clause (if any), had to come first in the wilL 

In the case of a woman, tutorial authority was necessary 
till Hadrian's reign for the purposes of a will. 

Where, however, a will had been attested Praetorian 
fashion by the seals of seven witnesses, bonitarian, but not 
quiritarian, ownership could, subject as Gains after mentions, 
be acquired thereunder (bonorum possessio secundum tabu- 
las) ; but it is not clear whether a will of this kind not in 
proper form sufficed. 

Brothers and paternal uncles had no natural claim against 
strangers who had been appointed heirs, and nothing is said 
as to inofficious wills. As to women, agnatic ascendants and 
patrons were not compelled to exercise their authority to 
their detriment. 

Sons had to be disinherited by name, and where this 
formality was not observed, according to Gains and the 
Sabinians, the will was void " ab initio," but the Proculians 
considered the will good where the son predeceased the 
testator. 

When the testator passed over others in his potestas, the 
will held good, but the children, who had been passed over, 
got a portion of the heritage. Where the appointed heirs 
belonged to the family, women took a " virile " portion, i.«. 
where there were, say, three male children instituted, and one 
female passed over, the female got one-fourth; but where 
the appointed heirs were strangers, she got a moiety of the 
heritage, and male grandchildren and remoter descendants 
counted as daughters. In this case, however, though by Civil 
Law the daughters, or grandchild, or remoter descendants got 
a moiety, the praetor stepped in and gave her the heritage 
"contra tabulas," until the time of Antoninus, who only 
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allowed to daughters, whether emancipated or not, what they 
would gain by right of survivorship. 

Though sons had to be disinherited by name, and the 
disinheriting clause had to precede the appointment of the 
heir, other persons under potestas might be disinherited 
under the term "ceteri" {i.e, the rest). The omission of 
posthumous sons did not invalidate the will, unless and until 
the son was born. 

The praetor, in giving " bonorum possessio," disregarded 
the question of children being emancipated or not, and treated 
them like "sui heredes"; and he also set at nought the 
claims of adopted children, treating them as strangers to the 
adopter, but on emancipation they became *' sui heredes " to 
their natural father. 

Adoption of a child after will made abrogated the will, 
and so did the marrying of a wife " in manii." 

[It will be remembered that marriage revokes a will in 
England.] 

Unless a son was mancipated three times he remained 
under " potestas " of his father, except perhaps in the case of 
a noxal surrender. 

As to cases of incomplete " connubium," where there was 
" erroris causae probatio " between the time of will-making 
and death, the will was invalid, but where the "erroris 
causae probatio " took place after death of testator, the will 
was not invalid, if the heir were instituted or disinherited. 

Wills, as under Justinian's law, were revoked by a new 
will, became "irrita" where, after will made, the testator 
sustained " capitis deminutio," though where they were 
executed by the seals of seven witnesses, and testator was 
"sui juris" at his death, and also a citizen, the praetor 
would give " bonorum possessio secundum tabulas," as stated 
by Justinian. 

Gains distinguishes " bonorum possessio cum re " from 
" bonorum possessio sine re," and says that where the 
Praetorian owner got permanent beneficial possession, such 
possession was called " bonorum possessio cum re," but that 
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it was granted " sine re " when the possessor was liable to be 
evicted by the heir. 

" Quasi agnation " existed in the time of Gains (v. p. 98, 
ante) ; and Gains agrees with Justinian, in the main, as to 
when wills were " irrita." 



Of Heirs. 

There were the same three kinds of heirs as in Justinian's 
time, and the law as to necessary heirs was also identical. 

" Heredes sui et necessarii " could decline a burdensome 
heritage, and so could a wife " in manii " or daughter-in-law 
nnder the manus of a son dying under " potestas," and also 
the mancipium, when made necessary heir. 

" Extranei heredes," which term included emancipated 
children, had a power to deliberate as to entry, called " cretio," 
but where an heir possessing this " cretio " intermeddled, it 
was sometimes impossible to renounce, and the law on the 
point tallies with that in Justinian's time. The heir had 
sometimes to use a definite formula of words to accept a 
heritage, but where a person was heir under an intestacy, or 
was instituted without "cretio," he became heir merely by 
adopting the position of heir without using the verbal 
formula. 

" Cretio " was of two kinds — 

(1.) Vulgaris or ordinary. 

(2.) Cretio certorum dierum. 

" Cretio " was " vulgaris " where, a certain number of days 
being given to the heir to deliberate, only those days were 
counted in which the heir knew of his rights, and was able 
to put them into execution. 

In " cretio certorum dierum " the time ran on without let 
or hindrance, every day counting. 

One hundred days was the usual time for " cretio " when 
the praetor fixed a time, as he did where necessary. 

Gains agrees with Justinian as to the meaning of substi- 
tution, and he says that where testator wished the appointed 
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heir to have "cretio," and added no words indicative of 
deprivation, the first and second heir shared equally, pro- 
vided the first heir did some act declaratory of an intention 
to accept the heritage. 

Gains and Justinian give the same information as to 
pupillary substitution, but quasi pupillary substitution was 
devised by Justinian. 

When a slave was made heir, it was the correct thing to 
confer freedom by the same instrument, e,g, " Let Titius my 
slave be made free, and let him be my heir." There was 
probably no implied gift of freedom. 

When freedom was given to a slave by will, and the 
slave was alienated between will-making and death, the 
alienation revoked the gift of freedom. 

The " heres ab intestate " had no " cretio " by Civil 
Law, and the praetor gave such a person "cretio" when 
necessary. 

By manifest exercise of intention to act, he became heir, 
and by renunciation, the right of heirship was gone, there 
being no " locus poenitentiae," as in other cases. 

The " adolescens " under twenty-five could after entry be 
relieved by the praetor from a burdensome heritage, but it 
was not so with the unfortunate individual who was let in 
owing to unforeseen circumstances, until Hadrian altered the 
law in this respect. 

Legacies. 

Justinian, it will be remembered, completely altered the 
law as to legacies, allowing in every case the legatee to sue 
the heir, and he also placed the law of legacies and " fidei- 
commisa" on the same footing, so that it did not matter 
whether a man got a " fidei-commissum " or a legacy. 

In the time of Gains, however, there were four kinds of 
legacies — 

(1.) By vindication ; 

(2.) Per damnationem ; 

E.L. T 
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(3.) Sinendi modo ; 

(4.) Per praeceptionem ; 
and each of these classes of legacies was governed hy its own 
peculiar rules of law. 

There were certain recognized forms of bequeathing a 
legacy " per vindicationem." 

Its peculiar characteristic was that it was supposed to 
make the legatee quiritary owner of the thing, and the 
proper remedy to recover the legacy was the action called a 
** vindicatio." 

Things that were not the quiritary property of the 
testator could not be bequeathed " per vindicationem," and 
furthermore, " res fungibiles " excepted, the things bequeathed 
had to be the quiritary property of the testator at the time 
of will-making. Grains says the foregoing rule was according 
to the Civil Law, but that a " senatus consultum," to which 
he gives no name, appeared to have relaxed the rule, to the 
extent that the testator could bequeath the property of another 
" per vindicationem," but Gains evidently thinks the point a 
doubtful one. 

Alienation of the thing after will-making revoked the 
^bequest, and no extenuating circumstance, like poverty, as 
was the case in Justinian's time, could be made use of by the 
legatee to uphold his right. 

Where a legacy " per vindicationem " was left to A. and B. 
. either " conjunctim " or " disjunctim," and both wanted the 
legacy, they took it in equal pai*ts. 

Where a legacy "per vindicationem" was bequeathed 
subject to a condition, it was doubtful whose property it was 
before the condition took place. The Sabinians thought it 
-was the property of the heir, just as the " statu liber " manu- 
:anitted by testament was the property of the heir till 
manumission. 

[A "statu liber" was a slave manumitted subject to a 
condition on the fulfilment of which he became free, even 
if the heir had alienated him, or he had in any other way 
become the property of a stranger.] 
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A legacy was bequeathed " per damnationem " where the 
heir was ordered to seek the legatee out and pay him, and 
Gaius suggests two forms of bequest as equally good : " Let 
my heir be condemned to pay £100 to A./' and " My heir 
shall pay £100 to A." 

Under the " damnatio " form of bequest, testator could 
bequeath future property, and also the property of another, 
and as was the case in the reign of Justinian, it was the duty 
of the heir to buy the thing, or if he could not purchase it, 
pay the value to the legatee. 

The heir could be compelled by action to hand over the 
specific thing in a proper manner, according as it was 
" mancipi " or " nee mancipi," but where a " res nee mancipi " 
had been transferred by a " traditio," quiritary ownership could 
be acquired by usucapion. 

When a thing was bequeathed " disjunctim " and " per 
damnationem," one legatee could have the thing and the 
other the value, and where one did not claim his share, the 
"' caducum " passed to the heir, and not to the co-legatee. 

When, before the Lex Papia Poppaea, the legacy was left 
by " vindicatio " to two persons, and one refused to take, the 

« 

*' caducum " fell to the co-legatee, but in the case of a damna- 
tory legacy the heir got the " caducum." 

By the Lex Papia Poppaea every unclaimed legacy went 
to those persons with children who benefited under the will, 
heirs with children coming first, and afterwards legatees with 
children. 

Where a legacy was bequeathed " sinendi modo," Gaius 
says that some jurists were of opinion that the heir could 
keep the thing till the legatee came to take it, but he does 
not venture to give his personal views. He says a case 
of difficulty arose where a legacy was bequeathed " sinendi 
modo," and also disjunctim. In this case, where one legatee 
took the thing, Gaius thinks that the heir need not pay the 
value of the thing to the other legatee, but he intimates 
that there was a divergence of opinion. By the " sinendi 
modo " form the testator could bequeath the property of the 
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heir as well as his own property. Where the thing bequeathed 
became the heir's property after testator's death, Gains thinks 
it was invalid. 

A legacy " per praeceptionem " was one where the legatee 
was to be paid the money or have the thing before the 
inheritance was divided. Sabinus thought that an heir was 
the only proper person to have a legacy of this kind, though 
Julianus thought otherwise, and the Sabinians further thought 
that the only mode of securing the legacy was by the " actio 
familiae erciscundae." 

According to strict civil law the testator could only use 
this form of legacy for bequeathing his own property, but 
the Senatus Consultum Neronianum had a tendency to 
prevent legacies being deemed invalid, because the appropriate 
form of words was not used, but Justinian's law was neces- 
sary to place matters on a proper basis. 

Gains mentions one case where the property of another 
could be bequeathed " per praeceptionem," and that was where 
the thing in question had been made the subject of a manci- 
pation to creditors *' fiduciae causa." 

The Proculians considered that one who was not an heir 
could take a legacy " per praeceptionem." 

If the opinion of the Proculians was correct, a legatee 
could use a " vindicatio " to get the thing bequeathed. 

The thing had to belong to the testator either " in bonis " 
or " ex jure quiritium." 

When the thing did not belong to testator at all, the 
difficulty could be got rid of by seeking the remedy per- 
mitted by the Senatus Consultum Neronianum. 

When a legacy *' per praeceptionem " was left either " con- 
junctim " or " disjunctim," each legatee was entitled to a share 
of the thing. 

Falcidian Law. 

The statements by Gains as to remedies of heirs, etc.,, 
tally with those of Justinian, but Gains merely states that 
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the heir must get at least a fourth of the heritage. He gives 
no other information about the law itself. He does not state 
that debts, funeral expenses, and price of manumission of 
slaves had to be deducted. 



Order of Clauses in Wills. 

It will be remembered that by Justinian's Law, so long 
as an heir was appointed by will and his name was in the 
handwriting of testator or a witness, the position of the heir- 
appointing clause was immaterial, but Gains expressly states 
that it should come after the disinherison clause, and that 
the disinherison clause and institution clause had to precede 
everything else in a will except the clause appointing a tutor 
or tutors. 

A gift of freedom was invalid when it preceded the dis- 
inherison and institution clauses. The Sabinians went so far 
as to think that the tutor-appointing clause ought to follow 
the heir-appointing clauses, but the Proculians thought 
otherwise. 

Of Certain Legacies. 

A legacy that was not to take effect till after the death of 
the heir was void, but it was valid if bequeathed thus, 
" when the heir shall die," because the legacy was supposed 
to take effect "ultimo vitae tempore," instead of after his 
death. 

Legacies imposing a penal condition on the heir were 
invalid according to Gains, but valid according to Justinian, 
where the penalty was not against morality, etc. There was 
some doubt, however, as to whether a penal condition imposed 
on an heir relating to manumission of a slave was not valid. 
The same remark also applied to the appointment of a tutor. 
Legacies to uncertain persons were void (i.e. persons as to 
whom testator had no definite ideas in his mind's eye). 

Legacies and heirships to posthumous strangers come 



278 STUDENT'S GUIDE TO ROMAN LAW 

under the same category. A person could receive ia legacy 
from one under his power, provided that person was his heir, 
but could not receive an heirship from one under his power. 

It was doubtful whether a legacy could be left to any one 
under the heir's power. 



Fidei-commissum. 

In order that there might be a " fidei-commissum " under 
a will, an heir had to be appointed, as Justinian also says, 
but where no will was made, the "heredes ab intestate** 
could be bound thereby. 

A "fidei-commissum" could be created bywords of entreaty. 

The student should remember that the Senatiis Consultum 
Pegasianum was in force in the time of Gains, and that 
Justinian repealed this law, which he partially re-enacted in 
a new constitution. 

Anything could be the subject-matter of a "fidei-com- 
missum," including the property of the heir or anybody else, 
and legatees could have trusts imposed on them, as Justinian 
also says. 

When the property of another was made the subject of 
a trust, the trustee had to buy the thing, or else give its value 
to the beneficiary. 

A trust could be imposed as to manumission, and where 
the testator directed the manumission of another's slave, the 
trustee had to pay for the manumission with the money 
received, but if the master refused to manumit the slave, the 
trustee was released from responsibility. According to the 
words used, the slave was the freedman of either the testator 
or manumittor. 

A trust inheritance could pass by a mere nod, and the 
dying man could thus impose a trust on the "heres 
ab intestate," or heir under his will. When legacies were 
bequeathed by codicil, they could be confirmed by a sub- 
sequent will, but " fidei-commissa " could be imposed in 
codicils which were not subsequently ratified by wilL 
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One legacy could not be charged on another, though, 
as above stated, a " fidei-commissum " could be imposed on a 
legatee. A man could direct manumission of another*s 
slave (if he could be bought for the purpose) by " fidei-com- 
missum," but he could not do this by way of legacy. Under 
Justinian's Law the legacy would operate as a trust. 

Xobody could either be appointed heir or • exheredated 
by codicil, even though a will confirmed the codicil, but an 
heir under a wQl could be ordered to hand over the heritage 
to a beneficiary under a trust. 

A stranger woman could not be made "heres" by a. 
person possessing a fortune of over 100,000 asses, but the-, 
desired result could be arrived at by means of a " fidei- 
commissum." 

A man could not free a slave under thirty, unless he- 
was appointed necessary heir, but this could be effected by 
"fidei-commissum," to take effect when the slave attained 
thirty. 

By means of a trust, one could make one's heir heir for 
life, and appoint another person heir after his death. 

To recover under a trust a person had to apply to the- 
" Praetor fidei-commissarius," and judgment, in Rome itself 
at least, was given at all times, and not, as was the case with 
legacies, on certain fixed dates. 

Unless a legacy was bequeathed " sinendi modo," interest 
could not be claimed where payment was delayed, but the 
beneficiary under a trust could claim interest. 

" Fidei-commissa " could be written in Greek, and where 
imder a damnatory legacy the heir denied indebtedness, he 
had to pay double value, but single value could only be 
recovered in the case of a trust. 

Latini could benefit by a trust. Where in pursuance of 
a trust you had overpaid a beneficiary, you could get the 
money back, as you can occasionally do now in England, 
Before the time of Hadrian the foreigner could take under 
a trust, but Hadrian altered this. Until the passing of the 
Senatus Consultum Pegasianum the provisions of the Lex 
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Papia Poppaea as to " coelibes " and " orbi " could be 
evaded by a trusty and until the Senatus Consultum of 
Hadrian, posthumous strangers and uncertain persons could 
also take under a trust. 

Tutors could not be appointed by a trust. 

Interest accrued due where there was delay in payment 
of a trust, and also, probably, in cases of delay in payment of 
a legacy " sinendi modo." 



BOOK III. 

INTESTATE SUCCESSION 

Succession of Eelatives, etc. 

Gaius does not, like JustiniaDy set out the cases where a 
man died intestate. He begins by stating that on your 
death intestate the first persons to succeed were your 
" sui heredes." 

In many respects Gaius and Justinian tally as to who 
were "sui heredes," but it should be borne in mind that 
in the time of Gaius a son not mancipated three times was 
still under " potestas " ; that marrying a wife "in manft " made 
such a wife a " suus heres " ; and further, that your daughter- 
in-law in the manus of your son was your "suus heres," 
when you had either emancipated him or he predeceased 
you. 

" Causae probatio " and " erroris causae probatio " were 
also modes of creating a ** suus heres." 

Gaius, like Justinian, deals with succession under the 
Twelve Tables, and talks about agnates after the same manner 
as Justinian. 

When the agnate nearest in degree refused a heritage 
or died before entry thereon, those who came after such 
agnate were excluded. 

The expression "nearest agnate" was not the nearest 
agnate at the time of testator's death, but the nearest agnate 
when the intestacy was a "fait accompli," as Justinian 
also says. 
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Gaius tells us that the succession of the '* gens " in default 
of agnates was out of date when he wrote. 

He then tells us that mancipated children, and children 
who received citizenship simultaneously with their parent, 
but were not placed under his ** potestas ** by command of the 
Emperor, and agnates who had undergone even the " capitis 
deminutio minima" could never succeed to the heritage, 
though the Praetorian Laws came to the aid of the foregoing 
classes of people. 

The Twelve Tables only allowed cognates who were not 
agnates to succeed, when the mother by coming into " manus " 
became "ipso facto" a sister to her daughters. After dis- 
cussing several points famiUar to readers of Justinian as to 
intestate succession and certain other things of minor import- 
ance, Gaius tells us that several heirs chose to avail them- 
selves of the Praetorian " bonorum possessio," in order to be 
able to get the benefit of the interdict " quorum bonorum." 

Succession to Feeedmen by Patrons. 

In old times patrons could forbid freedwomen making 
wills, because they were tutors, but when the Lex Papia 
Poppaea provided that freedwomen with four children 
should be exempted from the "tutela," it reserved to the 
patron a " virile portion " in such a case, Le, patron counted 
as an extra child. Patron's sons, grandsons in male line, 
and remoter descendants in the male line had the same 
privileges as the patron down to the great-grandson. 

By law the female agnatic descendants had the same 
rights as the patron also, but the praetor did not recognize 
these persons, but only male children, etc., of the patron. 
Where the daughter of a patron, however, had three children, 
she counted as a male descendant of the patron under the 
Lex Papia Poppaea, and could sue for her share. 

A " patrona," who had one child, and her daughter, who 
had three children, could succeed to a freedwoman, as to 
a portion, where the freedwoman left a will, but it was 
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doubtful if this was so when the freedwoman had four 
children. 

The stranger heirs of a patron had no rights as regarded 
freed persons. It will be remembered that Justinian made 
no distinction between a patronus and a patrona. When 
a Latinus or Latina died, their property lapsed to the former 
master, and the stranger heir to the master could take the 
goods of the Latinus. 

When a Libertinus was a citizen, and had been the slave 
of several masters, they all shared alike the goods of such 
Libertinus, whether they had owned the slave before manu- 
mission in equal shares or not. 

One patron, however, took the whole to the exclusion 
of the child of a deceased patron. Where both patrons of 
a freedman formerly owned in common died leaving sons, 
these sons took " per capita." Where one patron disclaimed 
his share, or died before entering on the heritage, such 
heritage could be taken possession of by the other patron, 
but where the two had a freed Latinus between them, the 
vacant share in such Latinus lapsed to the Treasury. 

By the Senatus Consultum Largianum, the children, 
both male and female, of patrons succeeded to the property 
of the Latinus, even though emancipated, if they had not 
been disinherited " nominatim " ; and in default the heirs of 
patrons could take the property, and though the children 
of the patron had renounced all rights in the heritage of 
their parent, they still could claim property in their father's 
Latinus. When a patron appointed a stranger to act as 
heir in conjunction with his own children, the children took 
the property of the Latinus to the exclusion of the stranger. 
When a Latinus became a citizen by doing some meritorious 
act, or holding some magisterial post, the patron still got 
his property when he died. 

Hadrian somewhat relaxed this rule, and made those 
Latini full citizens when they had earned their " civitas " 
by merit, and availed themselves of their rights under the 
Lex Aelia Sentia as to " causae probatio." 
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The right of a patron in the property of his " dediticius " 
was, according to Grains, a donbtfnl point, and some even 
thought that a " dediticius " could make a will ; but Gsdus 
thinks that such a person had no more right to property 
after death than a Latinus had. 

Adkogatio. 

The legal effects of "adrogatio" are the same both in 
Justinian and in Gains, with this exception, that usufruct 
was not terminated by "capitis deminutio minima" under 
Justinian's Law. 

According to Gains, moreover, the " adrogatus " also lost 
the benefit of a judgment in an action, and also the services 
of a freedman. It should be borne in mind that in the time 
of Gains the woman, who went into manus by " coemptio," 
and the adopted, were in the same situation as one who 
was arrogated, and to this we can perhaps trace the rise 
of the doctrine in England of the husband being liable for 
wife's antenuptial debts, though arrogator was not exactly 
liable himself. 

OBLIGATIONS. 

Gains does not, like Justinian, define an obligation, 
neither does he distinguish between civil and praetorian 
obligations, but he plunges "in medias res," and tells us 
that obligations arise from contract and from delict, ignoring 
quasi-contract and quasi-delict. 



Division of Contracts. 

Like Justinian he divides contracts into four classes, 
i.e, " re," " verbis," " litteris," and " consensu." 

Eeal Contracts Classified. 

He only gives two instances of real contracts, viz. 
"mutuum" and money paid by mistake, and tells us 
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that he who by mistake receives money, contracts a real 
obligation. 

Justinian, it will be remembered, places money paid by 
mistake under the heading of "mutuum," and afterwards 
puts it down in his list of quasi-contracts. 

Gains tells us that those articles which are estimated 
by measure, number, or weight, form the subject-matter 
of a " mutuum." 

He says that where a payment is made to a pupil or 
woman by mistake, that both can keep the money according 
to the opinion of some authorities, but he is very doubtful 
whether they are right. 

According to Justinian, you could get out of the pupil 
money unspent in his hands, and a woman could be sued 
like a man, " quasi ex contractu." 

Verbal Contracts. 

Gains tallies with Justinian as to the general notion 
of what a verbal contract was, and he says that nobody but 
a Eoman citizen, and a foreign prince in making a treaty 
of peace with the Emperor, could use the magic word 
" spondee." 

Stipulations could be made in Latin or Greek. 

The following verbal contracts were invalid : — 

(1.) Where stipulations and answer did not tally. 

(2.) Where the promise was that a thing should be given 
to a third person to whose power the stipulator was not 
subject, but Gains and his school considei:ed that where the 
promise was to the stipulator and to such third person, it 
was valid so far as the stipulator was concerned, and he got 
all the benefit. 

(3.) Stipulations with slaves, " mancipia," or sons in our 
power, as in Justinian. 

(4) Stipulations with the dumb, the deaf, or the mad (no 
allusion to lucid intervals as in Justinian). 

(5.) Where a pupil made a promise without tutorial 
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authority he was not bound, but where the pupil stipulated 
promisor was bound. 

(6.) Where woman promised without tutorial authority 
she was not bound. 

(7.) Stipulations by child under seven were probably alto- 
gether invalid (see Gains, 3. 109). 

(8.) Promises to pay after death, or day before death, or 
•' capitis deminutio," were void, but a promise to pay " when 
I die," or " when you die," was good. 

(9.) Promises to give a thing sacred or religious, or a free 
person, or a slave already dead. 

(10.) Promise as to a fictional thing like a " hypocentaur." 

(11.) Where promise involved an impossible condition, 
e.fjf. If I touch the sky with my finger. 

(12.) Promises as to acts of persons not in our power. 
Justinian, it will be remembered, in these cases, advised a 
penalty, but a promise to arrange that A. not in our power 
should do or forbear was good. 

(13.) Promise to give stipulator what was already his. 

ADSTIPULATOES. 

An adstipulator was a person joined with the stipulator 
in order that both might be able to enforce the promise. The 
adstipulator had to be present according to Gains, but was not 
obliged to use the same words as the stipulator when he asked 
the question, and he could adstipulate for a less amount 
than the stipulator, but not for a larger amount, and it was 
possible for stipulator to stipulate " pure," and adstipulator 
conditionally, but stipulator could not stipulate conditionally 
and adstipulator unconditionally. 

Adstipulators were employed when stipulator wanted a 
promise performed after death. 

Justinian legalized these promises so adstipulators were 
not necessary. Adstipulator's heir could not enforce the 
promise by action like the adstipulator himself could, neither 
could the adstipulator be a slave, or a " mancipium," and where 
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a *' filius familias" acted the role of adstipulator, he did not 
acquire for the paterfamilias, though in every other case he did, 
neither did he himself acquire a right of action until he was 
emancipated or became a priest of Jupiter. 

SUKETYSHIP. 

Of sureties there were three kinds — 

(1.) Sponsors. 

(2.) Fidepromissors. 

(3.) Fidejussors. 

A sponsor, as before stated, had to be a citizen, and the 
proper question for a " fidepromissoi; " was " fidepromittisne ? " 

There was a considerable difference between sponsors and 
" fidepromissors " (both of whom some authorities call " ad- 
promissors ") and " fidejussors," for sponsors and " fide- 
promissors " could only be joined to a verbal contract. All 
could be bound where the principal debtor could not be 
bound, e.g. you could be sponsor or " fidepromissor " for a 
woman who made a promise without tutorial authority, but 
where you were sponsor or " fidepromissor " for a slave or a 
foreigner, it was somewhat doubtful whether your promise 
was enforceable ; but, on the other, hand where you acted as 
" fidejussor " by using the word " fidejubeo," you made your- 
self liable on contracts " re," " verbis," " litteris," " consensu," 
promises of slaves, and even natural obligations. 

The heir of the sponsor and "fidepromissor" was not 
bound, but the heir of the " fidejussor " was, and at the end 
of two years the sponsor and " fidepromissor " were legally 
dischai^ed from liability for the promise, but the " fidejussor " 
and his heirs were bound for ever, and each " fidejussor " 
could be sued for the entire debt. 

If, however, outside Italy you acted as sponsor or " fide- 
promissor," you incurred all the responsibilities attending 
" fidejussio," as the Furian Law, which limited the liability 
to the share, did not operate beyond Italy. 

Between " fidepromissors " and sponsors, owing to the Lex 
Apuleia, a quasi partnership or right of contribution existed, 
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for where either a sponsor or " fiidepromissor " had paid more 
than his share, he could come down on his fellow sponsors or 
" fidepromissors " for what he had paid over and above, and 
the Lex Apuleia operated outside Italy. 

When, however, a sponsor or " fidepromissor " was sued by 
the creditor for the entire debt, he could claim the protection 
of Hadrian's rescript, and insist on the creditor not claiming 
more from him than was his share. 

Sponsors and "fidepromissors" had another privilege, 
for the Lex Cicereia stated that the creditor should publicly 
declare the actual sum for which he wanted suretyship 
security, and also the number of sponsors or " fidepromissors '* 
he desired. When the sponsors or " fidepromissors " therefore 
were sued, they could, within thirty days, bring an action to 
ascertain whether the requisite declaration had been pro- 
nounced, and if it should turn out that it had not been made, 
they were " ipso facto " freed from all liability. 

By the Lex Cornelia it was provided that no surety of 
any kind should be bound in respect of the principal debtor 
to the same person in the same year for a greater sum of 
money than 20,000 sesterces. The words used were " pecunia 
credita," and Gains tells us that they meant not only actual 
money, but money's worth. 

The law, however, expressly excepted the following 
cases : — 

(1.) Where the surety was bail in cases where a judge 
required bail. 

(2.) When a man was surety respecting a " dos " or dowry. 

(3.) When a man was surety respecting obligations 
accruing under a will re legacies, etc. 

(4.) Where a man was surety respecting the twentieth 
part of the value of the heirship due to the State. 

[To this we may liken death duties in English Law.] 

The law as to " fidejussors," " fidepromissors," and sponsors 
was common in the two following cases : — 

(1.) No surety could be bound for more than the principal 
debtor. 
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(2.) All sureties, who paid, had a right of action against 
the principal debtor (actio mandati). Those who had dis- 
charged the debt could, under the Lex Publilia, sue the 
principal debtor for double damages, which action was called 
the " actio depensi." 



LiTTEEAL Contracts. 

A litteral contract was made by entering a debt against 
a person in the proper book. Proper entries were required 
by law to be kept, and these entries were called " nomina 
transcriptitia," and the process of entering was called 
" transcriptio." 

There were two kinds of " transcriptio," viz. — 
(1.) A re in personam. 
(2.) A persona in personam. 

Where you were indebted, say to A., on a sale or other 
kind of contract, and he wished the contract to be turned 
into a contract litteris, a " transcriptio a re in personam " 
took place ; and where he wanted to make a third person 
debtor instead of you, a "transcriptio a persona in per- 
sonam " was entered in the book, and as this was made use 
of to sue debtors at a distance, thus avoiding the carrying 
about of money, it may perhaps have been the origin of 
negotiability as before stated, which, however, did not exist 
in anything like its present form till the twelfth century a.d. 
Gains mentions another contract created by entries in 
the proper book, known as "nomina arcaria," a contract 
permissible to foreigners. Consent to entry of "nomina 
arcaria" did not create liability, unless the debtor re- 
ceived the money, and the contract was a " mutuum," and 
gratuitous. 

[To lend money at interest, a stipulation was the proper 
course.] 

It was because these entries created a " mutuum " that 
foreigners could be bound thereby. 

There was a controversy as to whether a foreigner was 
R.L. u 
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bound by the entry of a debt against him in a citizen's boob. 
Nerva thought he was not bound, but Sabinus thought he 
was bound by a "transcriptio a re in personam," but not 
by a " transcriptio a persona in personam." 

Gains then speaks about " chirographa " and "syn- 
graphae," and he says these contracts arose where a person 
gave a writing to you, stating that he owed you so much, 
or that he would give something in a case where no verbal 
contract by stipulation existed. 



Consensual Contracts. 

Gains says that the following were consensual contracts : 
sale, hire, partnership, and mandate, and Justinian agrees 
with him as to this. 

He agrees with Justinian that thev could be entered 
into by persons who were absent from each other, and that 
they gave rise to actions " bonae fidei," and also that they 
were bilateral in their nature. They could also be effected 
through agents. 

SALE. 

He is sparing in his observations re the contract of sale, 
but he agrees with Justinian that the contract was complete 
on the price being fiixed, but he is somewhat doubtful on 
the point of the legality of a third person fixing a price. 

Justinian, it will be remembered, introduced legislation 
as to written and notarial contracts of sale (see p. 171). 

Gains is somewhat doubtful whether barter is sale or 
not, but Justinian says distinctly it is not sale. 



HIRE. 

This contract was complete on the fixing of the " merces," 
or price of hire, as Justinian also says, and a third person 
might fix the " merces." 
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Gains expresses no opinion as to the nature of the con- 
tract where you leave things with a person to be dealt with 
in the way of his trade, leaving the amount of his charge 
for services open. Justinian, it will be remembered, says 
this is not hire. 

Gaius says it is difficult to distinguish sale and hire 
sometimes. He agrees with Justinian that a sale takes 
place where a goldsmith makes a ring for a customer out of 
his own materials, but he says " emphyteusis " was a contract 
of hire, in which respect Justinian disagrees with him. 

He then talks about the following arrangement for supply 
of gladiators : — 

If A. supplies gladiators to B. on the terms that he is 
to pay 1000 denarii for each one killed or wounded, and 
20 denarii for those uninjured, the contract is one of hire 
as to the uninjured gladiators, but of sale as to the killed, 
and wounded. 



PARTNEESHIP. 

According to Gaius there were two kinds of partnership;. 
" universorum* bonorum " and " negotiationis alicujus " (for 
some particular venture), and the Institutes of Justinian 
also mention these two kinds of partnership only. 

The ideas of Gaius tally with the Institutes of Justinian 
as to partnership, but Gaius says that the death or re- 
nunciation of a partner ended the partnership. 



MANDATE. 

Gaius and Justinian tally as to the law of mandate, but 
Gaius says that if A. gives B. a mandate to do something 
after A.'s death, the mandate is invalid. 

Gains does not enter into what mandates are lesal. 
though he says a man cannot take a mandate to do some-- 
thing for himself. 
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Through what Persons Obligations are acquired. 

Obligations could be acquired through — 

(1.) Those under our "potestas." 

(2.) Those under our " manus." 

(3.) Slaves, the subject of usufruct as to fruits of labour. 

(4.) Mancipia. 

(5.) Freemen possessed in good faith. 

As to the rest of the law on this subject, Gaius and 
Justinian agree, but Gains is doubtful whether, where a 
common slave of two or more owners stipulates by the 
orders of one master, he (the slave) acquires for all the 
masters, or only for the one ordering the stipulation to be 
entered into by the slave. 

A slave could purchase for his master by " mancipatio." 
The slave who bought by " mancipatio," where he belonged 
to two masters and bought for one, said the following words : 
" I declare that this thing is the property of my master A. 
by the Law of the Quirites, and that it has been by me 
purchased by means of this bronze coin and this copper 
balance." 

Dissolution of Obligations. 

A contract was dissolved by — 

{a) Payment. B. could pay A/s debt if the creditor 
consented according to the Sabinians, who said further that 
A. might perhaps be sued, but could use the defence ®f 
fraud. 

(J) Acceptilatio. As to " acceptilatio," Gaius says a 
woman could not discharge a promise thereby without 
tutorial authority. 

He also doubts the validity of an " acceptilatio " when the 
creditor has only received part payment of the debt. 

A receipt in England in full discharge of a debt where 
creditor is only partly paid is void, unless the creditor gets 
some consideration or the discharge is effected by deed.] 
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(c) Per aes et libram. This was used to release a 
promise owing under a " mancipatio " or " ex judicata causa" 
(something due under a judgment). 

The ceremony was somewhat after the following fashion. 
The debtor took the role of purchaser, and made a speech 
as follows : — 

"Inasmuch as I am your debtor to the extent of 5000 
sesterces, I pay, and do hereby liberate myself by means 
of this brass coin and this copper balance." The debtor 
then struck the balance with the brass coin, which he 
handed to the creditor. 

There had to be present the requisite five witnesses and 
also a " libripens," who had to possess the same qualifications 
as in other mancipations. 

The legatee absolved the heir from payment of his legacy, 
" per damnationem," by the same process. 

(d) Novation. Gains and Justinian tally as to what a 
novation was. Gains says that a novation arises by reason 
of one stipulation being substituted for another, or where a 
sponsor is added or omitted, or where a time for performance 
is added or subtracted, or a condition is added or omitted, 
since something really different has been placed in the new 
conti'act. The Sabinians considered that where there were 
two stipulations, and in the second stipulation a condition 
was inserted, the first stipulation held good where the 
condition failed. Servius Sulpicius was of the opposite 
opinion. 

(e) "Litis contestatio," where the "legitima judicia" 
were made use of {see post, p. 312). 

(/) Where there was a judgment obtained by a creditor 
and he sued again, he could be met by the defence of " res 
judicata " or judgment recovered, as is the case in England 
frequently. 
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DELICTS. 

Classification of Delicts. 

Gains mentions four delicts — 

Furtum, 

Eapina. 

Damnum. 

Injuria. 

THEFT. 

Sulpicius and Sabinus said that theft was of four 
kinds, viz. — 

Furtum manifestum, 

Furtum nee manifestum, 

Furtum conceptum, 

Furtum oblatum, 
l)utr Labeo, according to Gains, thought that the two last 
kinds were not delicts in themselves, but species of remedy 
' by action. There was a great controversy as to what " furtum 
manifestum" was. Some authorities, says Gains, thought 
that for the theft to be " manifestum " the delinquent ought 
to be caught in the " locus delicti," whilst others thought that 
the theft was still manifest when the thief was caught 
before reaching his intended destination, i.e. the immediate 
destination. 

And this is Justinian's view. 

Others thought that the theft was manifest when the 
thief was caught holding the stolen thing, but Gains himself 
evidently thinks that the theft was manifest where the thief 
was caught either in the act of taking, or in the "locus 
delicti," or before reaching his destination. 

Theft which was not " manifestum " was " nee mani- 
festum," as Justinian also says. 

The crime of "furtum conceptum" was complete where 
the stolen property was found in the presence of witnesses, 
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on the occasion of a search, whilst the man who, to screen 
himself from suspicion, placed the stolen thing in the 
ostensible possession of another person, whether the accused 
was the thief or not, was guilty of " furtum oblatum." 

Gaius then defines, after the manner of Justinian, the 
action " furtum prohibitum." 

The manifest thief, according to the Twelve Tables, and 
perhaps by strict law also, could, if a slave, after a scourging, 
be thrown from the Tarpeian rock, and if a freeman, could, 
after a scourging, be handed over to the person injured, 
possibly as his slave, and possibly also as his free bondsman, 
but as to this the praetor had stepped in, and ordered four- 
fold damages to be paid both in the case of slaves and 
freemen. 

The punishment for theft not manifest was double value, 
and for " furtum," both " conceptum " and " oblatum," triple 
value; whilst in the case of " furtum prohibitum," the penalty 
was fourfold value. 

The Twelve Tables, according to Gaius, said that the 
searcher for stolen goods should be naked except for a girdle, 
and that he should bring with him a dish (lanx). 

Gaius ridicules the idea of the searcher having to be 
naked, and he says afterwards, that the offence of theft is 
complete as soon as the thief has touched the thing with 
intent to steal. 

The English offence of larceny by a bailee was theft 

according to Gaius, and so was using a thing in a way 

different from that in which the bailor meant you to use 

it, provided that you knew that you were going against 

his wishes. 

Gaius and Justinian agree as to the following things 
being theft : — 

(1.) Pledgor stealing thing pledged from pledgee. 

(2.) Kidnapping children. 

(3.) Assisting a thief in the way mentioned by Justinian. 

Gaius carefully impresses upon us the fact that the 
proper person to sue for theft was the man who had an 
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interest in the preservation of the stolen thing ; and he also 
tells us that the man who took possession of the vacant 
heirship, or of the heirship (when there was only a " heres- 
necessarius "), was not a thief. 

Gains does not, like Justinian, tell us that "commo- 
datum " was a contract " re," but he tells us that the 
borrower who knowingly converted a thing lent to an 
improper use was a thief. 

As to corrupting slaves, Gains appears to agree with 
Justinian that an action lies, but where A. asked B.'s slave 
to steal, and B/s slave then told B. about it, and B. allowed 
the thing to be taken. Gains thought no ; action lay on 
account of the slave of B. deteriorating in character owing^ 
to the action of A. When A. had made a fiduciary manci- 
pation to B. to secure the repayment of a loan, A. by remain- 
ing in possession of the mancipated thing was not a thief,, 
and could recover by usucapion. 

[In England where a mortgagor in possession has done 
nothing to admit the title of the mortgagee for a certain 
time, he can hold the land discharged from the mortgage.] 

The " infans " could not commit theft, but the " proximus 
pubertati " could. 

« 

ROBBERY. 

The law re robbery, as stated by Gains, tallies with the 
Institutes of Justinian, but Gains makes no allusion to 
forcible entry. 

DAMNI INJURIAE. 

Gains sets out the first head of the Aquilian Law, and 
says that the animals therein mentioned were cattle 
(pecudes), but he is not profuse as to what "pecudes" were. 
He also goes into the mental condition of the offender, and 
he says that where the act contained either the ingredient 
of "culpa" or the ingredient of "dolus" he was guilty. 
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The damages awarded were very extensive, being the greatest 
value of the slave or animal killed within the year pre- 
ceding the delict, and when one of a troop of actors or 
musicians was killed, the damage done to the troop or band 
was estimated also. Where a criminal remedy was adopted 
by the person injured, civil compensation was waived. 

The second head of the Lex Aquilia dealt with the 
adstipulator who, contrary to good faith, remitted a debt 
due to the stipulator, and where the adstipulator denied 
that he had done so, he had to pay double value. 

As to the third head of the Lex Aquilia, Gains and 
Justinian agree, but Gains does not deal in this place with 
the "actio utilis" or the "actio in factum praescriptis 
verbis." 



INJURY. 

Gaius mentions the following instances of outrage or 
" mjuria : — 

(a) Striking another with the fist. 
(6) Beating another with a staff. 

(c) Whipping another. 

(d) Public insult. 

(e) Writing a libel. 

(/) Composing a libellous song. 

ig) Following a " materfamilias " about. 

(A) Following youths about. 

{i) Advertising a man's goods for sale under order of 
praetor when nothing was due. 

An injury to a man's daughter might involve three 
actions, viz. from the woman herself, her husband, and 
her father. 

You could not administer a sound thrashing to another's 
slave, but you might cuff him, and no action would lie. 
The Twelve Tables awarded limb for Kmb, like the Law ot 
Moses ; but after a time, when you injured a freeman, you 
had to pay 300 asses, and 150 asses for a slave. 
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Gaius says that injuries were " atrox/' either — 

(1.) By nature of act, e.g, outrageous beating. 

(2.) By nature of place, e.g. insulting a person in a public 
theatre or the forum. 

(3.) By reason of the person, e,g, insulting a senator or 
magistrate ; but Gaius does not mention, as Justinian does, 
insults to an ascendant or patron. 

Gaius does not quote the Lex Cornelia de Sicariis, as 
to breaking into another's house. 



BOOK IV. 

ACTIONS. 

Actions Eeal and Personal. 

Actions were of two kinds — 

(a) Personal. 

(6) Eeal. 

' The personal action lay, where a contract was broken or 
a delict committed, in cases where a person was wanted to 
give, to do, or to make good (" dare," " facere," " praestare "). 

A real action was an action wherein a man averred that 
a corporeal thing or a servitude was his. 

As servitudes conferring a real action, if infringed. Gains 
mentions — 

(1.) Usus (not " habitatio "). 

(2.) Usufruct. 

(3.) Eight of way. 

(4.) Eight of driving cattle. 

(5.) Aquaeductus. 

(6.) Altius non tollendi. 

(7.) Eight to a view (" prospiciendi," not mentioned by 
Justinian). 

Gains agrees with Justinian that thieves could be sued 
in a real action for the thing, as well as for the fourfold 
penalty. Eeal actions Gains calls " vindicationes," and per- 
sonal actions " condictiones." 
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Actions Eeal, Penal, and Mixed. 

Actions were at times brought to recover a thing, other 
actions were penal in their nature, whilst a third class were 
both real and penal, i.e, mixed. 

Actions for theft, robbery, and injury were purely penal. 
We sue, says Gains, to recover the thing and a penalty, 
whenever we claim double value where liability is denied. 

The Legis Actiones. 

Actions either derived their power from the "legis 
actiones " or exist of their own force. 

The ancient actions were called "legis actiones," either 
because they were products of the old law, there being no 
Praetorian actions in old times, or because they were worded 
according to the old laws, and were unalterable. 

The litigants had to take great care to observe the exact 
words mentioned in the law as to the "legis actio", in 
question : thus, where a plaintifif whose vines were injured, 
and brought an action on that account, made use of the 
word "vites" (vines) instead of "arbores*' (trees), he lost 
his action, because the Law of the Twelve Tables, on which 
the action was based, made use of the word "arbores," and 
did not mention " vites." 

The " legis actiones " were five in number, viz. — 

(1.) Sacramentum. 

(2.) Judicis postulatio. 

(3.) Condictio. 

(4.) Manus injectio. 

(5.) Pignoris capio. 

The Sacramentum. 

Where no other form of action could be used, the plaintiff 
had to adopt the " actio sacramenti " ; but still, care had 
to be taken not to use it, where it did not operate, because 
then plaintiff forfeited his stake. 
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When the parties came before the magistrate in the 
"actio sacramenti," they both deposited a fixed sum of 
money (penalty) as a pledge of good faith, just as in France 
the person who brings an action has to pay into Court or 
secure a sum of money to compensate defendant in the 
event of the latter winning the action. 

There were different kinds of penalties ; for where the 
amount in dispute was over 1000 asses, the penalty was 
500 asses, and where it was of less value, 50 asses only. 
Where, however, the subject-matter in dispute was whether 
a given slave was free or not, the penalty was only 50 asses, 
as " adsertores libertatis " ought not to be troubled with a 
heavy deposit. 

The next step was for the praetor to appoint a judex, 
but this depended on the proceedings " in jus," as each party 
had to pay the penalty. 

Then the thing, if moveable, whether a living thing or 
not, was brought into the presence of the magistrate. 

Both litigants carried a wand (vindicta). 

He who claimed the thing laid hold of it in the presence 
<jf the judge, and made a speech as follows : " I declare this 
thing to be mine, according to the Law of the Quirites, with 
all adjuncts and profits, and as a token of what I now declare, 
I place my wand upon it." 

The defendant after this went through a performance of 
a character precisely similar, and both parties remained in 
the presence of the magistrate with their wands on the dis- 
puted thing. 

The magistrate then said, " Both of you let go the thing," 
which was done. 

The plaintiff thereupon addressed the defendant as 
follows : " By what legal right do you claim ownership of 
the thing?" The defendant replied, *'I have asserted my 
ownership by laying my wand on the thing." Thereupon 
the plaintiff replied, ' " I have pursued my legal remedy, so 
I have placed my wand on the thing." The defendant then 
«aid, " Since you have vindicated without right, I challenge 
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you to pay 500 asses by way of penalty.** The plaintiff 
then said, "I demand the same penalty from you." The 
500 asses on both sides went to the State, just as the hearing 
fee at the present time goes to the State in England, and 
the wite of old Teutonic times went to the King, 

Gains tells us that after the interchange of words above 
mentioned, the proceedings went on as in a personal action, 
and the magistrate made a summary interim award of the 
thing to one of the parties, generally the possessor, and 
ordered him to give security to the other, for the thing and 
its profits. 

Formerly spears were used instead of wands, because 
captures were in old times effected by the spear. 

Where the subject-matter of the dispute could not be 
brought before the magistrate, a symbol was introduced, 
e,g. a clod of earth to represent an estate. 

CONDIOTIO. 

That action, strictly speaking, was a " condictio," in 
which the plaintiff summoned the defendant to attend before 
the magistrate to appoint a "judex" after thirty days. The 
word " condicere " meant " to give notice." 

The "condictio" was the joint creation of the Silian 
and Calpurnian Laws, as the Lex SiUa (a.u.c. 510) pre- 
scribed its employment for the recovery of a liquidated 
amount in money, and the Calpurnian Law (a.u.c. 520) 
allowed it to be used for the recovery of things generally 
that did not consist of money. 

Gains thinks that the action was unnecessary, since 
money or other things due and owing could be recovered by 
the " actio sacramenti" or by the " judicis postulatio." 

JUDICIS POSTULATIO. 

Sandars says, in the introduction of his work on Justinian, 
that the "judicis postulatio" was employed to enforce 
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obligations as the machinery of the " sacramentum " was ill 
adapted for the purpose. He further says, " We know little 
more than that the magistrate was asked to allow the 
appointment of a judex, and that the form of action was 
probably adopted, not where some certain thing was asked 
f or . . . but where a greater uncertainty in the circumstances 
of the case allowed a greater latitude of opinion." 

Manus Injectio. 

The " manus injectio " was formerly, according to Gains, 
made use of in cases falling within the scope of the Aquilian 
Law, and against judgment debtors according to the Twelve 
Tables. The plaintifT got the defendant before the magistrate, 
and then laying hold of a portion of his body, addressed him 
as follows : *' Since you have been condemned to pay me, say 
100 aurei, and have wickedly omitted so to do, I lay hands 
on you for the amount owing." 

If the defendant could not find a surety in that event to 
continue the action, he was chained, and in that condition 
taken to the residence of the plaintiflf to serve him in the 
capacity of a free bondsman. 

This convenient seizure of the defendant's person was 
extended by the Lex Publilia against the principal debtor, 
whose debt the surety had paid where there was default 
after six months had elapsed, and by the Lex Furia de 
Sponsu against a surety, who had extracted from his 
colleague more than his proper share (pars virilis). It 
was also extended to other cases, e.g, where a legatee 
against the provisions of the Lex Furia Testamentaria had 
got hold of more than 1000 asses by way of legacy or 
" donatio mortis causa," and the action could be made use of 
against usurious money-lenders, but there was some diflPer- 
ence in certain cases as to allowing a defence, the law of 
seizure not being quite so rigidly followed in some cases as 
in others. 
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PiGNORIS CaPIO. 

The "pignoris capio" (levying a distress) was used to 
enforce certain specified legal and customary claims. 

By custom a soldier was allowed to take security from 
the paymaster for his military pay (aes militare), his horse 
money to be expended in buying a horse (aes equestre), 
fodder for his horse (hordiarium). 

By law the " pignoris capio " could be used in the follow- 
ing cases : — 

(1.) Where defendant had purchased an animal for 
•sacrificial purposes, and did not pay for it. 

(2.) Where defendant had taken on hire a beast of 
burden, on the understanding that the profits derivable from 
the use of the beast should be expended on sacrifices. 

(3.) Farmers of the Eevenue could make use of this 
process, when taxes were not paid. 

Gains mentions that the "pignoris capio" was not an action 
as the plaintiff did not invite the defendant " in jus " at all 
but simply took possession of sufficient property to clear the 
charge, just as the English landlord, whose rent is unpaid, 
distrains upon the goods and chattels on the premises of the 
tenant. 

Decadence of the Legis Actiones. 

Gains then says that the " legis actiones " were relics of 
the past, and were obsolete, and that they were abolished by 
the collective operation of the Lex Aebutia and the two Julian 
Laws, and that the formulary system was in vogue in his 
time. 

In two classes of cases, however. Gains thinks that the 
■^^ legis actiones '* were preserved after the laws before 
mentioned — 

(1.) Damni infecti (apprehended damage). 

(2.) Where the proper course was to go before the 
<;entumviri. 
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(The centumviri retained the " sacramentum " in real 
actions.) 

Perhaps the Lex Aebutia and the two Julian Laws did 
to a great extent abolish the "legis actiones," but the 
change from one system to another was probably gradual, 
and it is clear that the praetor under the formulary system 
followed the " legis actiones " in certain respects, and rightly 
so, because all procedure was founded on these actions. 

To give legal weight to his formula, according to Gains, 
the praetor made use of certain fictions, just as English 
judges did in medieval times to get jurisdiction : thus, where 
a person wanted to claim a " bonorum possessio/' he ficti- 
tiously stated that he was an heir. 

Again in the Actio Publiciana the man who had lost 
possession before perfecting his title by "usucapio," fictitiously 
asserted that he had so perfected his title. In other -cases, 
the " peregrinus " fictitiously asserted that he was a citizen, 
or a person fictitiously asserted that he had not sustained a 
'' capitis deminutio." There were no fictions allowed where 
a " condictio " was made use of. 

The Formulae. 

Gains then discusses the parts of a formula, which was 
formerly verbal and at a later time written, and it gave the 
judex directions as to how he was to decide the dispute. 

A simple formula consisted of the following parts : — 

(1.) Appointment of judex. " Let Titius be judex." 

(2.) The " demonstratio." 

(3.) The " intentio." 

(4.) The " condemnatio," or sometimes, in place of it, 
the " adjudicatio." 

The " demonstratio " set out the facts on which the action 
was based, thus : " Inasmuch as A. has sold a slave to B." 

The " intentio " dealt with the averment of a breach of 
the law, e.g. " If it appear that the said slave belongs to A. 
by the Law of the Quirites," or, " Whatever it appears that 
B. ought to do or give to A." 

E.L. ^ 
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The " adjudicatio " was that portion of the formula 
whereby the judge was empowered to award the subject- 
matter in dispute to one of the litigants, viz. in the actions 
" communi dividundo," " familiae erciscundae," and " finium 
regundorum." 

The " condemnatio " was that portion of the formula 
whereunder the judge was directed to condemn, or else to 
acquit or absolve the defendant. 

The following illustration will show the student the shape 
of a formula more plainly : — 

Appointment of judge. " Let X be judge." 
Demonstratio. ^^ Inasmuch as A. has sold a slave to B.** 
Intentio. " If it appears that B. ought to give 10,000 sesterces to A." 
CondemncUio. " Then, judex, you are to condemn B. in 10,000 sesterces ; 
if it does not so appear, acquit B.^^ 

It was not in all actions that all the foregoing parts of a 

formula were to be found, for actions varied as to a formula 

considerably. In some actions there was only an " intentio," 

viz. the " actio praejudicialis," e.g. the action to try whether a 

^iven man was plaintiffs freedman, etc. 

Certain formulas were said to be "in jus conceptae," 
-whilst others were " in factum conceptae." A formula was 
conceived " in jus " where the subject-matter of the dispute 
related to a right at Civil Law, e,g. that a given thing is our 
property by the Law of the Quirites, or that defendant ought 
ijo give something. In these cases the "intentio*' had to 
Ttolly with the Civil Law. Where the " intentio '* only tallied 
with the Praetorian Law, the formula was said to be "in 
iactum concepta,*' as, for instance, the following : — 

"Let there be ' recuperatores,* if it appears that A., a 
patron, has been summoned to justice contrary to the 
praetor's edict by B. his ' libertus ' ; then do you, recupera- 
tores, condemn the said B. to pay to the said A. 10,000 
sesterces ; if it does not so appear, acquit him." 

Besides these two classes of formulae, there were formulae 
said to be " conceptae in jus et in factum " — to wit, in the 
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actions of loan — ^for specific use and deposit. Here the action 
appeared to be compounded of legal as well as equitable 
rights. 

The following is the formula " in jus et in factum/' given 
by Gains : — . 

" Let X. be judge, since A. has deposited with B. a silver 
table, which forms the subject-matter of this action, what- 
ever on account of this thing B. ought in good faith to do 
or give to A. Judge, condemn B. in that sum, unless he 
makes restitution. If it does not so appear, acquit B." 

The following formula was, according to Gains, conceived 
" in factum " : — 

" Let X. be judge, if it appear that A. has deposited with 
B. a silver table, and that B. has without right declined to 
pay to A. the value of the said silver table, then, judge, order 
B. to pay to A, a sum of money equivalent in value to the 
said silver table ; if not proved, absolve him." 

The "condemnatio" was only applicable to a money pay- 
ment, but the sum of money might be uncertain. 

Where the " condemnatio " was for an uncertain sum of 
money, the praetor fixed a maximum sum up to which the 
judge could condemn, and the condemnation ran as follows : — 
" Do thou, judex, condemn B. up to 10,000 sesterces ; if it 
does not so appear, acquit B.,'* etc. (formula " cum taxatione "). 
Sometimes the amount of the "condemnatio" was left 
entirely to the judex, and in this case the condemnatio ran 
as follows : — 

" Whatever the value of the thing may be, judex, condemn 
in that value. If it appear that defendant should give 
nothing, acquit him." 

It was absolutely necessary for the judge to condemn in 
a fixed amount of money, and if he exceeded the sum fixed 
in the formula, he was liable for " making a cause his own," 
and he could neither condemn for more nor less. 

Where the "condemnatio" was "cum taxatione," he 
could not exceed the limit, or he became liable to the before- 
mentioned action. 
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Where the amount alleged in the " intentio " was excessive, 
the plaintiff was liable for " plus petitio," and lost the action, 
though the praetor, in the case of minors, came to their 
relief. It will be remembered that both Zeno and Justinian 
altered the plaintiff's position materially as to " plus petitio " 
(see ante, p. 218). 

As to what " plus petitio " consisted of. Gains and Jus- 
tinian are' agreed, and there could be " plus petitio " as to 
" res," " locus," " tempus," or " causa," according to both of 
them. 

Though you could not claim more than your due, you 
could claim less ; but where you sued for the balance, in the 
same praetorship, you could be met with the defence " litis 
dividuae " for bringing two actions, where one action would 
have sufficed. 

Where a successful action entailed infamy on the part of 
the defendant, special care had to be taken not to mislead 
him in the " demonstratio," as otherwise plaintiff might be 
non-suited, e,g. where a plaintiff averred that he was hit oa 
one part of his body, he could not prove at the trial that he 
was hurt in another part. 

Actions Bonae Fidei. 

Gains then discusses actions " bonae fidei," and he tallies 
with Justinian as to what these actions were. 

He says the following actions were "bonae fidei," viz. 
sale, hire, " negotiorum gestio," mandate, deposit, trusts, part- 
nerships, guardianship, and loans. Trusts are not mentioned 
by Justinian as " bonae fidei " actions. 

Set off (Compensatio). 

The banker (argentarius) and the "bonorum emptor" 
{i,e, the man appointed to manage and sell bankrupt's 
estate) had, in bringing actions for what was owing to them, 
to take notice of any set off which the defendant might have 
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against them, and the " bonorum emptor/' who was said to sue 
*' cum deductione," had not only to allow for money claims 
against him by the defendant, but for claims in respect of 
other fungibles, and he had also to take into consideration 
future debts that the defendant might be entitled to thereafter, 
just as in bankruptcy in England one can prove for future 
debts. 

Actions against Fathers and Masters. 

Gains agrees with Justinian that when a son or slave 
contracted by his father's order, the father was liable (actio 
quod jussu), and Justinian inserts the views of Gains in 
the actions " institoria," " exercitoria," " tributoria," and " de 
peculio et in rem verso " in his Institutes. 

As to noxal actions, it should be remembered that when 
Gains wrote, a son could legally be surrendered as a 
" noxa," but it may be stated that in other respects Gains 
and Justinian are virtually agreed. Gains, however, mentions 
that there was a controversy as to whether three mancipations 
or one mancipation sufl&ced for surrendering a son as a " noxa." 

You could get rid of a noxal action by surrendering the 
delinquent dead, provided that he died a natural death, 

9 

Cognitors. 

Gains goes on to speak about cognitors, and he tells us 
that they could be introduced as agents for litigants in actions 
by pronouncing a certain verbal formula in the presence of 
the adversary. 

Procurators. 

A procurator, on the other hand, was appointed without 
any verbal formula, a mere mandate sufficing, and it was not 
necessary that the adversary should be notified of the appoint- 
ment, and some authorities held, according to Gains, that a 
mandate was not necessary, provided the procurator gave 
security. 
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Sandaxs says that when a cognitor was appointed Judgment 
went against the principal and not against the cognitor, but in 
the case of the procurator it was otherwise. 

As to security, Gaius says that in a real action the 
defendant, who was the possessor of the thing, had to give 
security. 

Eeal Actions under the Praetorship. 

For the purposes of a real action two pix)cesses might be 
employed — 

(1.) " Formula petitoria." 

(2.) Procedure "per sponsionem," 

Where plaintiff resorted to the "formula petitoria," the 
stipulation known as "judicatum solvi" was employed, but 
under the second process the stipulation known as " pro praede 
litis et vindiciarum " was used. 

The "formula petitoria" was a "formula" where the 
plaintiff averred in his "intentio" that the thing in dis- 
pute was his, but under the "per sponsionem" procedure 
the plaintiff stipulated with defendant as follows : " If this 
slave is mine by the Law of Quirites, do you promise that 
125 sesterces be given to me ? " (a fictitious sum employed 
to bring the c«u3e to an issue). Sometimes the plaintiff, who 
had proceeded " per sponsionem," dropped his suit, treating the 
first action as a prejudicial action (sponsio praejudicialis), 
and then got the amount promised by a " condictio." 

The object of proceeding "per sponsionem" was to 
avoid the Centum viral Court and the "actio sacramenti" 
Professor Muirhead says that procedure "per sponsionem'* 
was the link as to real actions between the sacramentum 
and the petitory formula, which was of later importation 
than procedure "per sponsionem," and was much more 
explicit. He gives the formula, which ran thus : " Let X. 
be the judge. If it appear that the man Stichus, about 
whom this action has been brought, belongs to A, in quiritary 
ownership, then unless the man, whatever he be worth, be 
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restored to A., judge, condemn B. ; if it does not so appear, 
absolve B." 

When you proceeded by " sponsio " the only security the 
defendant gave was "pro praede litis et vindiciarum " (for 
the thing and its profits). 

Gains says that in his time, where a plaintiff chose to 
proceed before the Centumviral Court, he had to adopt the 
" sacramentum " ; but Professor Muirhead says " that, when 
Gains wrote, the sacramentum was only adopted where an 
heritage was claimed." 



Security. 

Gains and Justinian both agree that a plaintiff suing in 
his own name had not to give security, neither was security 
requisite, according to Gains, where plaintiff appeared by 
cognitor; but a procurator had to, and tutors and creditors 
when suing on behalf of wards might have to, give security, 
but not necessarily. 

[In England the next friend of an infant is answerable 
personally for costs of action, but does not give security.. 
Infants must sue by a next friend.] 

Thei-e were the same rules as regarded security both in 
real and personal actions. The security given by a procurator 
was that the principal would ratify what was done in his 
name. 

Where a defendant did not defend personally, security 
had to be given. When the defence was by cognitor, defen- 
dant gave security himself, and when the defence was by 
procurator, the procurator gave security. 

In one or two cases defendant defending in his own name 
had to give security as to personal actions, and also where he 
was a sold-up bankrupt, or a " missio in possessionem " had 
taken place. 

All actions were derived from Civil Law (legitime jure), 
or arose from the imperium of a magistrate : 



312 STUDENT'S GUIDE TO BOM AN LAW 



Legitima Judicia. 

The " legitima judicia " were actions begun within Eome 
itself, and where both litigants were Eoman citizens, they 
were tried by one judge, and the jurisdiction of the Court 
was limited to the city of Eome and a thousand paces beyond. 
Actions before this Court could not be brought after eighteen 
months had elapsed since the cause of action arose. 

Actions before the ''recuperatores" came under the category 
of actions derived from the imperium of a magistrate, and 
also those before a single judex, when either the judge or 
one of the parties was a foreigner, and those outside the 
radius of a thousand paces. 

Actions derived from Imperium of Magistrate. 

Actions were said to be derived from the imperium of a 
magistrate because formerly they depended for their con- 
tinuance on the duration of the edict of the praetor in the 
action. One advantage of the "legitima judicia" was that 
in certain cases you could sue twice in respect of the same 
cause, though in the "legis actiones" this was never 
allowed. 

Exceptions. 

The law as to exceptions, both in Gains and Justinian, is 
very similar, but in Gaius*s time they were included in the 
formula. 

Judging from what Gains says, whether the plaintiff 
prepared the formula or not, the "exceptio** was included 
therein, being sometimes introduced into the "intentio," 
and sometimes into the " condemnatio." 

Gains recommends defendants who have dilatory pleas 
to delay the action as well as to plead the dilatory plea. 
Dilatory pleas were as to time and as to person. You could 
sometimes object to a particular cognitor, and you could 
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sometimes object to any cognitor being appointed where the 
edict either excluded that particular cognitor or forbade the 
principal to appoint any cognitor. 

Where, owing to a bond fide mistake, a peremptory plea 
was not pleaded, the error could be cured by a " restitutio in 
integrum," but with dilatory pleas it was otherwise. 

Numerous pleadings on both sides could be introduced 
into the formula, and this perhaps paved the way for the 
system of pleadings under the " extraordinaria judicia " which 
were instituted in the reign of Diocletian. 

[Dr. Hunter objects to the formulary system, because it 
gave too little information to the litigants and judge, and he 
is right, for the reason that a formula which contained a 
whole set of pleadings must have been very confusing in its 
nature.] 

Prescriptions. 

Gains speaks about prescriptions, and says they were 
written matter at the commencement of the document con- 
taining the formula, but sometimes they took the place of the 
*' demonstratio." 

The aim and object of inserting a " praescriptio *' was 
to restrict the inquiry to certain issues. Its origin is a 
matter for conjecture, and it may be that it was originally 
inserted in the formula at the request of the defendant, and 
was in itself the origin of the "exceptio." 

In the time of Gains the " praescriptio " was used in the 
interest of the plaintiff only. 

It was adopted when a person sued on a running account, 
and was doubtful perhaps whether he was proceeding rightly, 
and wished to have a different kind of action as to future 
debts, should the first not be successful. 

The prescription originally, at any rate, was a kind of 
heading, and did not form part of the formula, hence its 
name. The following is an example of a " praescriptio " : 
"Let what is now due form the subject-matter of this 
action." 
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Interdicts. 

When you obtained an interdict from the praetor, the 
action was not terminated, but recourse was frequently had 
to a judex to determine the permanent position of the parties. 

The effect of an interdict can best be understood by 
taking a parallel from English Law. 

A., for example, in building a wall, blocks B.'s ancient 
lights, which are over twenty years old. Now it is quite 
possible that A. might be legally justified in building his 
wall perhaps on account of an agreement with B.'s pre- 
decessor in title. Now B. might not know about this, and 
he issues a writ, and immediately thereafter applies to a 
Judge in Chambers for an order, called in English Law an 
injunction, to restrain the building of the obnoxious waU, 
until such time as the cause can be heard, and the claims 
of A. and B. permanently adjusted. 

Now we call this judicicd. command an interim injunc- 
tion, and a Eoman lawyer and a Scotchman would call it 
an interdict. 

It was an instrument, short, sharp, and decisive, for 
stopping quarrels, and suddenly relieving a man from irre- 
parable loss. 

Justinian and Gains are for the most part agreed as to 
the law concerning interdicts, but Gains leans to the opinion 
that an interdict to be an interdict should forbid something, 
wherein Justinian differs from him. 

Gains alludes to the person who got hold of an inheritance 
he was not entitled to, and he says that the heir could get 
as against such person the interdict " adipiscendae pos- 
sessionis," and that the " bonorum emptor " could have this 
interdict, and also he who purchased from the Government 
(sector). 

When A. obtained an interdict against B., and B. took 
no steps for the appointment of a judex to get the matter 
placed on a permanent basis, he had to abide by the 
interdict. 
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[In England, where A. has obtained an injunction against 
B., the best thing, if he cannot resist the injunction, is for 
B, to consent to the injunction being made perpetual, and 
pay A/s costs to date to avoid useless expense. A. cannot 
get an interim injunction till he has undertaken, through 
his counsel, to compensate B. should he ultimately fail. 

Gains tells us that the Bomans effected this undertaking, 
now prevalent in England, by what he calls a restipulation.] 

Gains explains what was done previous to the final 
determination of the suit after the interdict, and says that 
the custom was in an interdict as to possession to assign 
temporary possession to one of the parties on his buying 
at a proper price the fruits of the thing in dispute, and 
giving security to the adversary simultaneously by a fructuary 
stipulation by which he undertook to pay damages if the 
action went against him. 

Where a man was ejected from his land by force, he 
was entitled to an interdict (undo vi), unless he had pre- 
viously got possession by force, secretly, or by permission 
or sufferance ("vi, clam, precario"), for a person getting 
possession by means like these had no light to an interdict. 

Where, after an interdict, the defendant wanted a reference 
to a judex, a "formula arbitraria" was generally asked for, 
and this shows the raison d'etre of the " actio arbitraria " 
mentioned by Justinian, 

Vexatious Actions. 

Vexatious and uncalled-for actions were, in Gaius's time, 
checked by permitting an " actio calumniae " in proper cases, 
and in this action one-tenth part of the amount in dispute 
could be awarded, but improper actions could also be dealt 
with by what Gains calls a contrary action, and by the 
exaction of an oath. 

Justinian, it will be remembered, exacted an oath from 
the plaintiff in every action, and this course is sometimes 
adopted in England. 
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The contrary action lay in the case of a wrongful action, 
and in two other cases (Gains, 4. art. 177). 

The plaintiff in the " actio calumniae " could only recover 
when it was proved that the object of the action was to 
spite the adversary ; but where the contrary action lay, the 
plaintifif could recover where the defendant was unsuccessful. 

[From the " actio calumniae " were probably derived the 
civil and criminal remedies open to a person in England 
who has been the victim of a malicious prosecution or false 
imprisonment. 

In the case of a malicious prosecution the plaintiff can 
recover damages from the defendant where he can show that 
the proceedings were instituted maliciously and without 
reasonable and probable cause. 

There is no remedy in England for a malicious action, 
although it may be the result of spite pure and simple, 
beyond the fact that the judge has power to order the 
plaintiff to pay the costs of both sides. Where there is 
absolutely no excuse for bringing an action at all, the 
illegality may sometimes be apparent on the face of the 
writ, the statement of claim (answering to the "libellus 
conventiones "), or the particulars of claim, and then if the 
illegality is clearly visible, application can be made to strike 
out the action. 

The Law of Eome was probably practically the same 
as in England respecting illegality, for where the praetor 
detected illegality in the plaintiff's contention, the action 
there and then died a natural death.] 

Vadimonium. 

Gains speaks of " vadimonium," which originally meant 
a safeguard in the shape of a security that a given person 
should fulfil any given obligation, but the term generally 
denoted security in the shape of baU by sureties, taken 
from a defendant on his appearance, that he would defend 
the action. 
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Whether or no the medieval English form of action 
was derived from the Eomans, it is hard to say, though 
in all probability it was, indirectly, for we find that in the 
time of Edward I. the first step in an action was to 
incarcerate the defendant under a Bill of Middlesex, writ 
of latitat, writ of quominus, or some other process, and then 
leave him in durance vile, till he had secured somehow 
an amount fixed by the Court; and this looks something 
like the law in the time of Gains, when he alludes to " vadi- 
monium" being exacted immediately defendant appeared. 
Muirhead, moreover, construes the words "judicatum solvi" 
as giving security for the amount of the judgment. 

After the defendant had appeared, further " vadimonium " 
was enacted to secure reappearance when necessary, just 
as the English magistrate exacts bail each time the pre- 
liminary hearing is adjourned. 

The exaction of " vadimonium " varied according to cir- 
cumstances, and in many cases doubtless the praetor had 
ample discretion, for Gaius tells us that " vadimonium " 
was sometimes simple (purum) without bail, or sureties,, 
and was probably on all-fours with what we should call 
defendant's recognisance; and in other cases the defendant 
had to pay a sum mentioned by the " recuperatores," and had 
to take an oath. 

The praetor in his edict was supposed to state how 
he would act in any given cases, and he could not depart 
from his edict. The recognisance was based on the value 
of what was at stake in the action. 

Gaius does not tell us here how the defendant was got 
before the praetor in the first instance ; but Dr. Hunter saya 
that the praetors, to prevent the Twelve Tables custom of 
dragging the defendant before the praetor by force, if he 
refused to go on his own accord, took to issuing summonses,, 
to disobey which was penal. 

[Many criminal proceedings in England are originated 
by summons, and where the summons is disobeyed, the 
person wanted can be arrested under a warrant. It may 
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here be mentioned that in England np to a; comparatively 
recent time, a defendant in a civil action suspected of 
intention to abscond (say a man who deliberately threatened 
to do so), could be arrested and detained indefinitely under 
a writ of " ne exeat regno," and at the present day, in an 
action in the King's Bench Division of the High Court, 
where the plaintiff can swear that the defendant owes him 
£50 or upwards, and that he threatens to leave the juris- 
diction, such defendant can be incai-cerated till the day of 
the trial. 

In a High Court action in England the defendant is not 
officially served, though the practice is in vogue in certain 
County Courts and magisterial processes. 

In France you are served with civil process by a 
^'huissier," who is an official appointed to serve process, 
and who can be selected by the avouSy or solicitor, of the 
plaintiff. 

His official character is a safeguard against abuses, and 
should he not do his duty efficiently, he loses the patronage 
of the avoue, who on another occasion will employ some 
one else.] 
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Lex Valeria Horatia — Lex Puhlilia — Lex Hortensia, — What the 
real effect of these laws was is a matter of great uncertainty. 
Mr. Moyle says of the Lex Valeria Horatia that it might have 
been the means of reinstating the Comitia Tributa after the 
famous event known as the Second Secession of the Plebs. He 
also appears to be of opinion that this law contained a provision 
rendering unnecessary the sanction of the Centuries to a Plebis- 
cite, which related to private rights as opposed to constitutional 
rights. 

Livy appears to be of opinion that the effect of the Publilian 
Law was to render Plebiscites binding on the entire nation, the 
sanction of the Senate being unnecessary (iii. 55. 3), but no other 
author confirms this view, and Gains decidedly infers that this 
reform was not brought about until the Lex Hortensia. 
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1. The Twelve Tables. — According to Monsieur Girard, whose 
recent researches into Roman Legal History are most valuable, 
all information we possess as to the contents of the Twelve 
Tables is at best second hand, because they were either destroyed, 
or carried away by the Gauls when they besieged Rome. 

He is very emphatic as to the non-existence (or rather non- 
preservation) of written statutory enactments prior to the 
Twelve Tables. 

2. The Comitia and the Concilium Plehis, — Monsieur Girard 
appears to think that some three or four centuries before the 
Christian Era, the Comitia Curiata, as the Patrician assembly was 
called,^ ceased to take any but a mere formal part in legislation. 
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The Comitia Centuriata, the Gomitia Tributa, and the Con- 
ciliam Plebis were, whatever their functions might have been in 
very ancient times, at any rate for some time previous to the pass- 
ing of the Lex Hortensia, co-ordinate assemblies with regard to 
the possession of legislative, judicial, and electoral powers. 

After a time the judicial functions gradually passed to the 
" Quaestiones perpetuae." 

Very shortly after the commencement of the Empire, if not 
at first, the two remaining functions disappeared, and all legis]a- 
tion took the form of Senatus Consulta. 

3. The Senate and the Early Empire. — It is difficult to ascer- 
tain when the power of the patricians qud patricians began to 
wane. We know this, however, that at the time of the passing of 
the Lex Ovinia (b.c. 321), the power of electing to the Senate 
passed to the Censors from the Consuls. We know also that the 
then Senate consisted, not of men of patrician birth, but of magis- 
trates acting and retired, and also that the Censors could renew 
the Senate at the Quinquennial Census. Two special functions 
were, however, reserved to men of noble blood, viz. " auctoritas,'* 
and what was known as the " interregnum.'* 

About the time of the conclusion of the second Punic war the 
Senate had arrogated to itself practically aU the important 
executive functions. The magistrates took the advice of this 
assembly upon all public matters of an important kind, and also 
as to legislation. The Senate supervised finance, settled treaties, 
declared war, made peace, controlled the army, and directed the 
operations of generals in the field. 

It interfered with legislation in so much that it claimed a 
dispensing power to suspend the operation of the law in given 
instances as to individuals. 

On the establishment of the Empire, the Senate at first 
exercised joint sovereign power with the Princeps, who, however, 
had even from the very first a preponderating influence, because 
the Lex Regia conferred upon him important magisterial func- 
tions (imperia) at the commencement of each reign. With 
rapid strides these functions increased with each succeeding 
Emperor, and Nero was during his reign practically a despot. 
Hadrian might also be called an autocrat, but though in practice 
he might have been, he was not one in theory, though that title 
might apply to Constantine if JnotLto Diocletian. There is no- 
doubt that during the early Empire rapid encroachments were 
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made oa the power of the Senate, but at first the Emperor had 
his provinces and the Senate their provinces. The revenues of 
the Emperor went into the Fiscus, and those of the Senate into 
the Aerarium. 

The provinces of the Emperor were full of troops, and the 
provinces of the Senate were destitute of troops, and it is there* 
fore not surprising that, by no means unfrequentlj, payments 
which ought to have gone into the Aerarium found their way into 
the Fiscus. 

Monsieur Girard, in endeavouring to fix a period for the sup- 
planting of the dual government by despotism, lays considerable 
stress on the fact that towards the close of the second century 
after the Christian Era, the juris-consults began to attach greater 
weight to the contents of the speech of the Frinceps when pro- 
posing a measure than to the wording of the subsequent Senatus 
Oonsultum. Despotism appeared to be a long time coming 
eonsidering the vigorous onslaughts of the early emperors on the 
senatorial power, but the fact can be accounted for by the lack 
of force of character displayed by certain emperors. Monsieur 
Girard states that no Senatus Consultum of a legislative kind 
can be discovered after the early part of the third century. 
G-aius, writing presumably in the reign of Antoninus Fius, says 
that an imperial constitution was of binding force (Gains, 1. 5), 
but it should also be remembered that in another passage he 
alludes to the senatorial provinces as then existing. 

In spite of the Oratio being considered as law. Monsieur 
Girard dates the commencement of absolute monarchy from the 
reforms which were planned by Diocletian, and which were in fuH 
working order during the reign of Constantine. About the time 
of Constantine the people were deprived of their power to elect 
the new emperor. 

APPENDIX C. 

SPONSIO. 

This was the old name for the ancient verbal contracts. The 
word was probably derived from o-ttovSiJ, signifying a libation of 
wine. According to one view, when A sought to bind B by 
getting him to make a solemn compact, he took B to the altar of 
Hercules, near the cattle market, and a solemn engagement was 
R.L. Y 
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entered iato, the breaking of which rendered a man punishable 
by or at the instigation of the Pontiff. 

Wine, according to this theory, was poured out, the promiser 
saying, inter alia^ words to the following purport : — 

" As this wine now flows, so may my blood be made to flow 
if I break my coTenant." 

There are three distinct opinions as to the origin of the 
'^ stipulations," viz. — 

(1.) That it was derived from the covenants entered into at 
the altar of Hercules. 

(2.) That it was derived from the verbal formuhe used at the 
*' nezum," a theory which many consider to be now untenable. 

(3.) That it originated from a custom prevalent in Latium, 
which was copied from a similar custom prevalent in the Greek 
colonies in the southern portion of Italy. 

An eminent German writer thinks that the old verbal contract 
known as '' stipulatio " was formerly accompanied by a libation 
similar to those mentioned by Homer, but that by degrees the 
wine part of the programme disappeared, and the '^ stipulatio " 
made its appearance, or rather remained. 

One learned writer objects to the derivation of the '^ stipulatio* ' 
from the ** nexum," because the old covenant was a monologue, and 
not a question followed by an answer, but his view has been 
rejected by many authorities. 
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VARIOUS COMPILATIONS OF ROMAN LAW. 

1, The Fragmenta Vatkana, discovered by one of the cardinals 
in the early part of the last century. 

It contains both enactments and customary law. 

2. Lex Bomana Visigothorum. — ^This compilation, which is also 
known by the name of Alaric's Breviary, contains excerpts from 
the Code of Theodosius, certain " Novellae " written after the 
time of Theodosius, extracts from the writings of Paul, the 
Codex Gregorianus, the Codex Hermogenianus, and Gaius's 
Commentaries. The treatise was probably written in the opening 
years of the sixth century, and it was compiled by order of King 
Alaric, who probably intended it for his Roman subjects. 
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3. Lex Bomana Burgundionum. — ^This was a code probably 
drawn up by the orders of King Gondebaud (or Gondebald) for 
subjects of his who were Romans by nationality. The exact 
date of the treatise is unknown, but it must have been written 
before Burgundy ceased to be a kingdom in 534 a.d. 

It treats of criminal law, the law of procedure, and also the 
law relating to private rights, and contains excerpts from the 
works of Gains and Paul, and also from the three codes of Roman 
Law. After the Franks had occupied Burgundy, the treatise 
was utilized for completing the Breviary of Alaric. 

4. The CoHatio Legum Mosaicarum et Bomanarum, — ^Very little 
of this work has been preserved. 

The Law of Moses and the Roman Law are compared together 
by the author, who was evidently a Christian, and who is believed 
to have written the work somewhere about the close of the fourth 
century after the Christian era. His object was probably either 
to show that the Roman Law was in a sense inspired, or else to 
show that it was not original. 
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The Litteral Contract and the Condictio, — Where a contract 
*' litteris " was substituted for another kind of contract, the 
'* condictio " could be used, and as the claim was for '^ pecunia 
credita," there was a " sponsio poenalis " (a kind of wager), by 
virtue of which the loser in the action had to pay one-third more 
than the amount in dispute, when he was the party liable on the 
first contract (see Moyle, vol. i. excursus 8). 
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Abandoned property, 65 
AbosuB, 48 

AcoeptUatio, 188, 267, 292 
Accessio, 53, 56, 58 

poBsessionis, 49, 73 
Accessories, 194 
Accessory verbal contracts, 159 
Accrescendi, jus, 110 
Accrual, 68 

Acquisition of obligations, 187 
Acquisition of res singnlae, 53, 265 

of res universitatis, 92, 144 

through others, 88, 267 
Actions, XXX, 7, 10, 91, 207-235, 
299, 310 

derived from Imperiom of Magis- 
trate, 312 
Actio ad exhibendum, 58, 91, 216, 
234 

aestimatoria, 173, 216 

arbitraria, 208, 215, 815 

bonae fldei, 152, 154, 170, 214, 216, 
290, 308 

calumniae, 232, 316 

commodati, 153 

communi dividundo, 79, 186, 212, 
234 

confessoria, 208 

contraria, 315 

damn! infeoti, 200 
injuriae, 198 

de jure jurando, 21 1 

de peculio, 211, 220, 309 

de pecnnia constituta, 211 

depensi, 289 

deposit!, 155 

de tigno juncto, 58 

directa, 199 

exercitoria, 219, 309 
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ex mutao, 152 
ex stipnlatu, 215 
ex testamento, 186 
familiae erciscundae, 79, 186, 212, 

234, 276 
finium regondomm, 79, 212, 235 
furti, 177, 217, 295 
in factum, xxvi, 175, 182, 183, 

200, 297, 307 
injuriarum, 255 
in rem, 210 
institoria, 219, 309 
in supplementum legitimae, 106 
mandati, 214, 289 
mixta, 212, 300 
negativa, 208 
negotiorum gestorum, 185 
noxalis, 217, 221, 309 
Pauliana in personam, 142, 210 

in rem, 142, 210 
panperies, 222 
pignoratioia, 85, 155 
poenalis, 211, 213, 300 
praejudicialis, 209, 306 
pro socio, 177, 232 
publiciana, 210 
qui tam, 200 
quanti minoris, 173 
quasi serviana, 86, 155, 210 
quodjussu, 219, 309 
quod metus causa, 214, 233 
redhibitoria, 173 
rei uxoriae, 214 
sacramenti, xx, 300 
serviana, 86, 175, 210, 216 
servi corrupt!, 213, 296 
strict! juris, 154, 214 
suspect!, 33, 43, 257 
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Actio — eontin ued, 

tributoria, 220, 309 

tutelae, 36, 185 

utUiB, xxvi, 199, 220, 297 

vi bonomm raptoram, 197, 212, 
217 
Actus, 77, 299 
Ad Edictum, xxlv 
Ademption of legacies, 116 
Adjudicatio, 79, 306 
Administrator, 122, 161 
Adolescens, 15, 33, 41, 108, 181, 218, 

273 
Adoption, xiv, 23-28, 128, 250, 253, 
271 

imitated nature, 25 

minus plena, 24, 128 

plena, 16, 24, 42, 128 
Adoptive children, 125 
Adpromissores, 167, 287 
Adrogatio. See Arrogation 
Adscriptus glebae, 11 
Adsertor libertatis, 245, 301 
Adstipulators, 287, 297 
Adultery, 20, 237 
Advancement, 27 
Aediles, curule, 5, 222, 244 
Aedilician stipulations, 161 
Aerarinm, 321 
Aes equestre, 304 

Aes et libram, conveyance per, xxviii, 
85, 92, 252, 263, 268, 270, 293 
Aes militare, 304 
Agent, 62, 64, 156, 161, 177, 179, 220, 

290 
Ager Romanus, xxvii 
Agnati, xx, 34, 125, 270, 281 

succession of, 129 
Agricultural holdings, 59 
Agri vectigales, 88 
Air, 50 

Alaric's breviar y, xxii, 321 
Album, 6, 200 
Aliens, 6 
Alienation, 111, 266,274 

power of, 88, 90 
Allies, 7 
Alluvio, 56 

AltiuB non toUendi, 79, 299 
Ambitus, 239 



Animals, 108 

injuries by, 222 

theft of, 54 

title to, 53 
Animus domini, 62, 74 

possidendi, 74 

rovertendi, 55 

servi, 74 
Annona, 239 

Antoninus Pius, 11, 104, 270, 321 
Apostates, 116 
Aquae ductus, 78, 299 

haustus, 77 
Aquilian law, 198 

stipulation, 188 
ArcadiuB, 18 
Arenae fodiendae, 78 
Argentarii, 87, 308 
Arra, 18 
Arrogation, 16, 24, 25, 37, 53, 250,' 284 

acquisition by, 53, 137 
Arson, xxi 
As, 101 

Ascendants, 17, 129 
Assignation of frcedmen, 134 
Atilian tutor, 85 
Atrox injuria, 208, 298 
Attestation of wills, 122 
Anctoritas of Senate, 820. See Tutoria 

auctoritas. 
Augustus, 7, 124 

law of, re debts, 140 
Aurelius, rescript of, 138 
Authentica si qua mnlier, 227 

Bachelors, xxvii, 269, 280 
Bailment, 151, 222, 295 
Banker's lien, 87 
Bankruptcy, 139-144, 311 

acts of, 140 

English law of, 142 
Bastards, 19, 33, 131, 249 
Beneficiary, 118, 121, 278 
Beneficium abstinendi, 108 

cedendarum actionum, 167, 181 

competentiae, 177, 216, 217 

divisionis, 167 

ordinis, 167, 181 

separationis, 107 
Benefit of inventory, 116 
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Bilateral contracts, 151, 170, 290 

Bishop, xxvii, 28, 36 

Blind, 97, 123 

Bocland, 263 

Bona yacantia, 72 

Bonitary ownership. See Dominiiim. 

Bonorum addiotio, 53, 188, 139 

Bonoram emptor, 141, 308, 314 

possessio, 98, 135, 137, 271, 305 
contra tabnlas, 127, 133, 135, 270 
secundnm tabulas, 104, 135, 270 

poBsessores, 127 

venditio, 53, 107, 177 
Bonus paterfamilias, 147, 173 
Breach of promise, 18 

Caduca, 269, 275 

Calatis comitiis, 92, 268 

Calcis coquendae, 78 

Canon, 84 

Capital punishment, 237 

Capitis deminutio, 29, 38, 80, 82, 104, 

137, 177, 237, 259, 271, 284 
Captivi, 52, 73, 97, 126 
Capture, 55, 74 
Caput, 10 

Caracalla, law of, xvii, 269 
Custrense peculium, 23, 89, 95 
Catoniana, regula. 111 
Causa liberalis, 209 
Causae probatio, 247, 281 
Cautio, 167, 169 

de dolo, 160 

juratoria, 224 
Censors, 169, 320 
Consu, 14 

Census, xiii, 245, 259, 320 
Centumviral court, xiii, xxxi, 310 
Centumviri, 304, 305 
Centuries, 319 
Cessio bonorum, 140, 177 
Children, xvii, 21, 103, 105, 108, 125, 
189, 247, 295 

property of, 22 

when bom free, 13 

stealing, 193 
Chirographa, 169, 290 
Christianity, eflfect of, xxvii 
Churches, 51, 186 
Cicero, 6, 20 



Citizen, xvii, xxvii, 69 

libertini, 245 
Civil obligations, 147 
Oivis Eomanus, 7, 244 
Clam, 229 

Claudius Caesar, 11, 130 
Clausula codicillaris, 124 
Cneius Flavins, xvi ' 

Code, Theodosian, 322 
Codex GregorianuB, xxii, 322 

Hermogenianus, xxii, 322 

Bepetitae, xxv 
Codicils, 124 
Coelebs, 280 

Coemptio, xiu, 16, 250, 284 
Cognati, 34, 128, 131, 136, 282 
Cognation, grades of, 131 
Cognitors, 309 
Collaterals, 130 
CoUatio, 105 

Legum Mosaicarum, xxii, 323 
Collusion, 21 
Colonus, 11, 83 

Comitia Centuriata, xiv, xxviii, 4, 
240, 320 

Curiata, xii, 92, 240, 319 

Tributa, xiii, xxviii, 4, 240, 319 
Commercium, xvii, xxix 
Commixtio, 57 

Commodatum, 151, 153, 195, 296 
Compensatio, 184, 308 
Concilium Plebis, xxix, 15, 245, 319 
Condemnatio, 216, 305 
Condictio, 152, 209, 299, 302, 305, 323 
Conditions, 156, 173 

conjunctive, 102 

disjunctive, 102 

impossible, 102 
Condonation, 21 

Confarreatio, xxviii, 16, 20, 250, 254 
Confusio, 57 

Conjunctim, legacies, 110, 274, 276 
Connivance, 21 
Connubium, xv,xvii, xxii, 16, 19, 247, 

271 
Consent, 149 
Consideration, 151 
Consolidatio, 80 
Constantine, laws of, 17, 22 
Constitutions of Emperors, xvi, 4, 9 
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CodbuIb, xiT, 5, 320 

CoDBultaiio, xxii 

Gontertatio, 167 

Contract, 6, 10, 144-190, 284-293 

bilateral, 151, 170, 290 

consensn, 149, 170, 284, 290 

dissolution of, 292 

innominate, 149, 182 

mteris, 149, 169, 284, 289. 328 

per aes et libram, xiii 

re, 149, 151, 284, 296 

unilateral, 151 

verbis, 149, 284 
Contractus fiduciae, 85, 265 
Contubemium, 19 
Conventus, 246 
Corporeal things, 48, 29^ 
Corpus Juris Civilis, xxy 
Cor(iii,74 
Correality, 168 
Creditor, xx, 139, 166, 292, 311 

legacies to, 112 
Cretio, 272 
Crimes, 193, 236 
Criminal procedure, 240 
Culpa, 145, 296 

levis, 147, 1'99 
Curator, 32-44, 223, 255-259 

who required a, 38 
Curatorum satisdatio, 38 

excusationes, 38 
Curia, 17, 259 

Damnationem, legacies per, 109 
Damni infecti, 161, 304 

injuriae/296 
Damnum, 191, 200, 294 
Damnosa hereditas, 109 
Dare ex injusta, 187 

ob causam, 186 

ob turpem causam, 186 
Deaf, 38, 97, 108, 109 

contracts with, 162, 285 
Debtors, xiv. xx, 112," 116, 139, 166, 

189 
Deccmyirate, xv 
Decreta, 5 
Decuriae, xii 
Dediticii, 14, 244, 284 
Deductio, 264 



De persequendo servo, 160 
Defences, 224 
Defensores urbis, 36 
Delicts, 10, 144, 147, 191, 294 
Demonstratio, 305 
Demonstrative legacies. 111 
Deportatio, 28, 237, 260 
Deportatus, 37 

Depositum, 31, 151, 154, 195, 205 
Descendants, disinherison of, 98, 12^ 
Diaetarius, 206 
Dictio dotis, 156 
Dies oedit, 156 

venit, 156 
Diffarreatio, 20, 254 
Diligentia, 145-147, 153-155, 171, 

173, 180, 185 
Diocletian, 7, 22, 820 
Disinherison, 98, 106, 124, 126, 270, 

277, 283 
Disjunctim, legacies, 110, 274, 276 
Disjunctive conditions, 102 
Dispensatores, 252 
Distractio bonorum, 141 
Divorce, 17, 20, 118, 216, 254 

English law of, 21 
Doli incapax, 195 
Dolus, 145, 296 

mains, 31, 58, 150, 195 
Dominica potestas, 194 
Dominium, 46, 48-50, 265 

bonitary, 48, 172, 265 

quiritary, xxvii, xxxi, 14, 48, 49, 
172, 265 
Dominus, 210 
Donationes, 53, 65, 73, 113 

ante nuptias, 65, 68, 105 

inter vivos, 65, 67, 105, 139 

mortis oausft, 65, 189, 303 

propter nuptias, 65, 68 
Dorotheus, 1 
Dos, 86, 90, 105, 107, 112, 165, 183, 

215, 257, 267, 288 
Duplicatio, 227 
Dumb, 38, 97, 108, 109 

contracts with, 162, 285 
Duties, 46, 146 



Easement, 75 
Edictum, 5 
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Edictmn — continued. 

Perpetuum, xviii, 6, 9 

Provinciale, xxiii 

BepentiDum, 6 

Tralatitium, 6 
Effluotion of time, 80 
Emancipation, 18, 28, 99, 253, 260 
Embezzlement, 194 
Emperor, 4 

oonstitntions of, 3 

land belonging to, 69, 261 
Emphyteusis, 84, 88, 175, 291 
English equity, xxyi 

wills, 122 
Entry of heir, 37, 66, 108, 113, 114, 

121, 272, 282 
Epistolae, 4 
Error, 149, 150 
Errore lapsus, 225 

Erroris causae probatio, 247, 271, 281 
Escheat, 84 
Estoppel, 13, 162 
Eviction, 59, 172, 175 
Evidence, 240 
Exacta diligentia, 147, 171, 173, 

180 
Exactissima diligentia, 147, 185 
Ex caus& lucrative, 110 
Exceptio pacti, 183, 225 
Exceptiones, 224, 225, 312 
Exchequer Court, 98 
Executor, 122, 161 
Exercitor, 206 
Existimatio, 31 
Ex judicatft oaus^ 293 
Expensilatio, 169 
Expensum ferre, 169 
Expromissor, 168 
Extranei heredes, 107, 272 
Extraordinaria judioia, xxx, 141, 206, 
231, 313 

Falcidian Fourth, 104, 117 

Law, 276 
Falsa causa, 115 

demonstratio, 115 
Familiae emptor, 95, 268 
Family, 16 
Feudalism, 84 
Fictions, xxvi, 98, 305 



Fidei oommissa, 95, 109, 115, 118- 

123, 138, 273, 278-280 
Fide promissor, 156, 167, 287 

jussor, 156, 166, 181, 228, 287 
Fiduciary tutor, 35 
Filius familias. 8ee Sons 

nullius, 19 
Fine, xxi, 84 
Fiscus, xvii, 40, 62, 72, 86, 138, 

321 
Fish, 54 

Flamen Dialis, 26, 251, 253 
Flumen, 78 
Forbearance, 145 
Foreigners, xvii, 49, 66, 95, 249, 

289 
Forfeiture, 60, 269 
Forgery of wills, 97 
Formulae, xix, xxx, 141, 206, 305, 
307 
in factum conceptae, 306 
. in jus, 306 

petitoria, 310 
Fragmenta Ulpiani, xxiv 

Yatioana, 322 
Fraud, 31, 67, 160, 164, 225 
Free bondsman, 11, 303 
persons, 13, 99, 247, 292, 295 
injury to, 297 
Freedmen, 11, 13, 283 
assignation of^ 134 
succession to, 183, 282 
Freedom, how conferred, 14 
Freedwoman, 19 
Fructus, 48, 61, 80 
Fugitive slave, 71 
Fungibles, 81, 152 
Furtum. See Theft 

Gaius, xxiii, 5, 8 

Commentaries of, 243, 322 
Game, 55 

General legacies. 111 
Gens, xii 
Gentiles, 125, 131 
Gestio, 256, 259 
Gifts. See Donationes 
Guarantee, 158 
Guardian, 19, 27 

ad litem, 42 
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Ilabitatio, 76, 83, 299 

Hadrian, 4, 6, 11, 22, 130, 246, 249, 

270, 273, 320 
Hcedlessnew, 145, 146 
Heirs, 99-102, 107, 115-121, 217, 264, 

270, 272-280, 287 
Heritage, 40 

division of, 101 
Hereditas jacens, 10, 160 
Heres ab intestate, 119 

ex semiflse, 101 

necessarius, 107, 264, 266, 272, 296 
Heretics, 116 
Hire, 174, 290 
Holograph will, 96 
Honorins, 18 
Honores, xii, 31 
Hordiarium, 304 
Hotchpot, 105 
Hypothecs, 86 

Ignorantia juris, 153 

Illustres, 203 

Imperial constitutions, 9 

rescript, 17 
Imperium, xiv, xvi, 312, 320 
Improbus fur, 196 
Impubes, 97, 259 
Incest, 18, 116 
Incorporeal things, 48 
In diem addictio, 172 
Infaniia, 31, 141 
Infamous persons, 95 
Infans, 123, 162, 296, 311 
Infantiae proximi, 164 
In foro conscientiae, 184 
Ingenui, 13, 19, 131 
Ingratitude, 12, 37 
In judicium, 167 
Injure, 167 

cessio, xi, xxi, xxvii, 47, 48, 49, 
262-264 
Injuria, 12, 191, 198-204, 239, 297 
In loco parentis, 27 
Innkeeper, 147, 205 
Innominate contracts, 149, 182 
Inquilinus, 85 
Institutes, compilers of, 1 

aim of, 1 
Institution of heirs, 99, 115, 279 



Insult, 11, 203, 297 

Intentio, 216, 305 

Intention, 146 

Interdictio aquae et ignis, 30, 237, 260 

Interdicts, 228-231, 237, 814 
adipiscendae possessionis, 229, 314 
quorum bonomm, 135, 229, 282 
recuperandae possessionis, 229 
retinendae possessionis, 229 
Salvianmn, 175, 229 
nnde vi, 230 
nti possidetis, 229 
utrnbi possidetis, 229 

Interdicted prodigals, 95, 97 

Interest, xxi, 173, 280 

Interregnum, 320 

Intestacy, xx, 125 

Intestate succession, 9, 53, 281 
under civil law, 125 

Inventory, benefit of, 116 

Islands, rights to, 56 

Iter, 77, 299 



Judex, xiii, xxx, 7, 113, 152, 180, 204. 
215, 231, 233, 301 

domesticus, 20 
Judicatum solvi, 223, 224, 310, 317 
Judicial separation, 21 
Judicis postulatio, 300, 302 
Julian, 6, 8 

Jurata promissio liberti, 156 
Juris-oonsults, xvi, xxiii, 3, 7, 821 
Jurisprudence, definition of, 1 
Jurists, the five, xxiii 
Jus accrescendi, 110 

aequum, xxv 

civile, xvii, xxvi, 2, 243 

edicendi, 243 

Flavianum, xvi, xix 

gentium, xvii, 2, 147, 243 
I honorarium, 5 

honorum, xvii 

in personam, 46, 144 
I in rem, 46, 144 

Italicum, xvii 
! Latinum, xvii 

luminum, 79 

naturae, xvii, 2, 243 

possidendi, 75 

postliminii, 126 

m 



INDEX 



Jus — continued. 

privatum, 2 

snffragii, xii 
Justae nuptiae, 16, 247 
Justice, definition of, 1 
Justinian, xxiv 

Kings of Borne, xi 

Laesio enormis, 174 

Lapse, 110 

Larceny, 192, 194, 295 

Lata culpa, 146 

Latini, xvii, 14, 134, 246, 248, 269, 

279, 283 
Latinus junianus, 118, 244 
Laudemium, 85 
Law of citation, xxii, 8 
of Constantine, 17, 22 
civil, 2 1 
natural, 2 
of nations, 2 
of persons, 9, 10 
private, 2 
public, 2 
of succession, 6 
of things, 9 
unwritten, 3, 9 
written, 3, 9 
Legacies, 65, 109-116, 273-278, 293 

ademption of, 116 
Legatarius partiarius, 112, 118 
Legatorum, 161 
Leges, 3, 9, 148, 243 
curiatae, xvi 
mancipii, 63, 148 
Legis actiones, xvi, xix, xxviii, xxx, 

7, 47, 49, 206, 300, 304, 312 
Legitim, 105, 122 
Legitima judicia, 257, 293, 312 

manumissio, 14 
Legitimation, 17, 150, 248, 259 
Lese Majeste, 202 
Levis nota, 31 
Lex, 3 
Aebutia, 207, 304, 305 
Aelia Sentia, 14, 15, 245, 249, 255, 

283 
Anastasia, 131 
Apuleia, 287 



I^ex — continued. 

Aquilia, 198, 212, 213, 214, 296 
Atilia, 35 
Atinia, 71 

Calpurnia, 148, 152, 302 
Ganuleia, xv 
Cicereia, 288 
Claudia, 256 
Commissoria, 172 
Cornelia, 288 
de edictis, 6 
de falsis, d7, 238 
de Sicariifl, 196, 238, 298 
Fabia de Plagiariis, 239 
Falcidia, 117 

Furia Caninia, 15, 246, 255 
de Sponsu, 303 
Testamentaria, 117, 303 
Horatia, xv, xxviii, 319 
Hortensia, xv, 139, 319 
Julia, xvii, 90, 267, 304 
de adulteriis, 237 
de maritandis, 269 
de peculatu, 239 
de Sicariis, 11 
de vi, 230 
et Plautia, 71 
et Titia, 35 
majestatis, 237 
Junia Velleia, 99 

Norbana, 15, 246 
Maenia, 20 
Ovinia, 320 
Papia Poppaea, xxiii, xxvii, 19, 

133, 269, 275, 280, 282 
Petronia, 11 
Plautia, xvii 
Poetilia, 139 

Pompeia de Parricidiis, 21, 238 
Publilia, xxix, 289, 303, 319 
Eegia, xvi, 320 
Romana Burgundionum, 323 

Yisigoihorum, xxiii , 322 
Scribonia, 80 
Silia, 148, 152, 302 
Valeria, xv, xxviii, 319 
Voconia, 94, 117 
Libel, 202 

Libellus conventionis, 235, 316 
Liberi coloni, 84 
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Libertina, 131, 133 
LibertinuB, 133, 244, 283 

impubes, 37 
Libertns, 13, 29 
Liberty, gift of, 138 
Libri Aureomm, xxiii 
Libripens, 252, 269, 293 
Life estates, 279 
Litis aestimatio, 223 
Litis contestatio, 70, 181, 293 

dividuae, 308 
Livy, 319 
Locatio condnctio, 153 

operarum, 174 

operis, 174 

rei, 174 
Lunatics, 17, 33, 38, 95, 97, 108, 123, 
162, 285 

Haenian Law, 20 
Magistrates, 23, 32, 820 

edicts of, 3 

imperiam of, 312 
Mala in se, 19 
Malice, 145 

Mancipia, 11, 222, 251, 255, 292 
Mancipatio, xiii, xxi, xxvii, 47, 63, 
251, 263 

fiduciary, 296 

per aes etlibram, 148, 252, 270, 
292 
Mandate, 31, 178-182, 290, 291 
Mandatum, 4 

Manumission, 13-16, 134, 221, 245, 
278 

when void, 14, 247 

censu, 14, 245 

yindicta, 14, 245 

testamento, 14, 245 

by trusts, 278 
Manumitted slave, 11, 246 
Manus, xii, xxi, xxxi, 133, 250, 254, 
271, 281, 292 

injectio, 300, 303 
Marcellus, 8 
Marriage, 16 

illegal, 18 

sanction of, by magistrate, 23 
Maxims of law, 2 
Mayhem, 208 



Media Jurisprudentia, succession 

under, 129 
Merces, 171, 175, 290 
Merger, 86, 187 
Mesne profits, 60 
Metus, 151, 225 

Missio in possessionem, 141, 311 
Mistake, 115, 152, 153, 163, 225 
Modestinus, xxiii, 8 
Money paid by mistake, 152, 186, 284 
Monopoly, 47 
Mortgage, 85, 296 
Mo8,248 

Mother, 130, 131, 249 
Motive, definition of, 3 
Murder, 11 
Mutuum, 151-153, 185, 284, 285, 289 

Natural children, 33, 125 

law, 2 

obligations, 184 
Necessary heirs. See Heirs 
Negligence, 145-147 
Negotiable instrument, theft of, 71 
Negotiationis alio uj us, 176, 291 
^gotiorum gestio, 184 

gestor, 147, 223 
Ne luminibus officiatur, 79 
Next friend, 43 
Nexum, xiii, xx, xxviii, 139, 148, 

263,322 
Nomina arcaria, 289 

transcriptitia, 289 
Notarial act, 162 

contracts, 171, 290 
Notary, 97, 116, 171 
Novation, 168, 187, 189, 264, 293 
Novellae, xxv, 17, 116, 187 
Noxa, 221, 309 
Noxalis deditio, xxii 
Nuda proprietas, 81 
NuUi res sua servit, 76 
Nuncupatio, 269, 270 
Nuncupative will, 93 

Obligations, 51, 55, 144, 267, 284 
acquisition of, 187, 292 
dissolution of, 187, 292 
Justinian's classification of, 147 
natural, 184 
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Occupatio, 53, 55, 267 
Omission, 145 
Oneris ferendi, 78 
Oratio PrincipiB, 321 
Orbi, 269, 280 
Ordinarias servus, 113, 220 
Orthodoxy, 107 
Ownership. See Dominium 

Pacts, 67, 79, 149, 172, 182, 189, 

190 
Papinian, xxiii, 8 
Parentis inter liberos, wills, 96 
Parricide, 288 
Pars virilis, 303 
Partiarius legatarius, 112, 118 
Partnership, 31, 176, 290, 291 
Patent rights, 47 
Paterfamilias, xii, 17, 95, 250 

actions against, 309 
Patria potestas, xii, xx, 16, 21, 131, 
163, 196, 220, 247-252, 256, 
271, 278, 281, 292 

termination of, 22, 28, 252 
Patricians, xi, xxviii, 19, 28, 41, 819 
Patron, 13, 133, 228, 253, 282, 306 
Panlus, xxiii, 8, 322 
Pawnbroker, 91, 109, 155, 195 
Pecoris ad aqnam appulsns, 78 
Pecudes, 198, 296 
Peculium, 12, 97, 113, 164, 220 

adventitium, 22, 89, 137 

castrense, 23, 89, 95 

profectitinm, 23, 89, 187 

quasi castrense, 23, 89 

slaves', 113 
Pecunia oredita, 322 
Pegasian fourth, 119 
Penal legacies, 115 
Penalties, 162 
Pensio, 84 
Per capita, 126 

Per damnationem, legacies, 109 
Perduellio, 126, 237 
Peregrini, 244, 248, 269, 305 
Periculum rei, 171 
Pequry, xxi 
Permutatio, 172 

Per praeceptionem, legacies, 109 
Personal actions, 208, 299 



Persons, definition of, 10, 244 

law of, 10 
Pertinax, 104 
Petitio hereditatis, 209 
Pignoris capio, xxii, 800, 304 
Pignus, 151, 155 
Pleadings, 224-228, 312 
Plebiscita, xv, xvi, 3, 9, 139, 243, 319 
Plebs, xi, xiii, xxvii, 8, 19 
Pledge, 85, 90, 155, 195, 295 
Plus petitio, 218, 226, 308 
Pomponiup, 94 
Pontifices, xii 
Populiscitum, 4 
Populus, xi, 3 
Portio legitima, 105 
Positive law, 1 

Possessio, 73-75, 228, 234, 268 
Possessione esse, 75 
Posthumi, 32, 98, 114, 189, 271, 277 

Yelleiani, 99 
Postliminium, 258 
Potestas. See Patria Potestas 
Power of attorney, 182 
Praedials, 262 
Praedium dominans, 10, 75, 160 

serviens, 10, 75 
Praefectus urbis, 35 
Praesoriptio longi temporis, 69, 265 

longissimi temporis, 73, 265 
Praesides, 36 
Praetor, xvi, xxx, 5, 295, 317 

fidei oommissarius, 118 

peregrinus, xviii, 6, 244 

urbanus, xviii, 5, 244 
Praetorian actions, 209, 300, 310 

equity, xxv 

law, 127, 189 

obligations, 147 

reforms, 6 

stipulations, 160 

succession, 128, 131 
Precario, 61, 229 
Precatory trusts, 121 
Precious stones, 55 
Prescriptions, 313 
Presumptions, 241 
Princeps Senatus, xvi, 4, 820 
Principi oblatum, wills, 96 
Principum placita, 3 
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Private law, 2 
Privilegia, 4 
Procedure, xxx, 206 

extra ordinem, 235 

per Bponsionem, 310 
Procinctu, wills in, 92 
Proconflul, xvii 
Proculns, xiz 

Procurator, 161, 223, 309, 311 
Prodigals, 38, 95, 97 
Profit ll prendre, 75 
Property, xx, 46 
Proscriptio, 141 
Proapiciendi, 299 
Provincial governors, 19, 244 
Pubertati proximi, 37, 164, 296 
Public constitutions, 4 

law, 2 
Pupillary substitution, 103 
Pupils, 36, 43, 91, 161, 185, 285 

maintenance of, 44 

property of, 91 

Quaestiones, 240, 320 
Quaestors, 5, 244 
Quantum meruit, 175 
•■Quasi agnation, 98, 272 

contract, 10, 144, 184, 285 
^lelict, 10, 144, 204, 284 

possessio, 75, 80 
^osthumi Velleiani, 99 

pupillary substitution, 103 

sui heredes, 128 
-traditio, 76 

usufruct, 81 
Querela inofficiosi, 105, 128, 131 
Quiritary law, 245, 292, 301 

ownership. See Dominium 
Quoad sacra, 254 
Quorum bonorum, 229 

Rape, 239 

Eapina, 191, 196, 294, 296 
Hash litigation, 232 
Bashness, 145, 146 
Beal actions, 208, 299 
Receiving order, 142 
Recuperatio, xvi, xxix, 7 
Becuperatores, xxix, 245, 312, 317 



Regula Catoniana, 111, 115 
Relegatio, 28, 260 
Bemancipatio, 20 
Remarriage, 21 
Repetundae, 239 
Replications, 227 
Res, 9, 44 

communes, 50, 261 

oorporales, 48, 262 

divini juris, 261 

dominans, 76, 80, 160 

extra nostrum patrimonium, 50, 
109, 162, 261 

incorporales, 48, 75, 262 

in nostro patiimonio, 52 

mancipi, 47, 148, 262, 275 

nee mancipi, 47, 262, 275 

nullius, 51, 261 

publicae, 51, 261 
i religiosae, 51, 261 

sacrae, 51, 261 

Banctae, 51, 261 

serviens, 76, 80, 208 

singulae, 52, 121 

universitatis, 10, 51, 137, 144, 261 
Rescripts, 4, 5 
Reservation, 79 
Responsa pradentum, 7 
Restitutio in integrum, 92, 137, 181, 

189 
Reus promittendi, 156 
Rights, 45 

definition of, 46 

in rem, 47 
Rivers, 56, 57 

banks of, 51 
Roads, 51 

Robbery. See Rapina 
Romulus, 20 
Running water, 50 

Sabinus, xix, 8, 290 
Sacramentum, 300, 305, 311 
Sale, 64, 86, 170, 290 
Salvius Julianus, code of, 6 

perpetual edict of, xxii 
Satisfaction, 27 
Scaevola, 8 
Scipio Nasica, 7 
Sea, 50 
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Seashore. 50 
Seals of witnesses, 104 
Secession to Avontine, xiv, 319 
Security, 160, 222, 311, 316 

pro praede litis, 31 1 
Seduction, 19, 237 
Senate, xii, 4, 319 
Senatus Consultum, xv, 3, 9, 320 

Claudianum, 29, 53, 144, 249, 260 

JuYcntianum, 266 

Largianum, 134, 283 

Macedonianum, 164, 220 

Neronianum, 276 

of Hadrian, 280 

Orphitianum, 131 

Pegasianum, 119, 278 

Tertullianum, 130 

Trebellianum, 119, 120 

Velleianum, 167, 181, 227 
Serf, 11, 71 
Servitudes, 75-88, 299 

creation of, 79 , 

personal, 76, 80 

praedial, 76, 262 

rural, 77 

urban, 77 
Servius Tullius, xi 

reforms of, xiii 
Seryus poenae, 28 
Set-off, 184, 187 
Settled land act, 61 
Shipmaster, 205 
Sinendi modo, legacy, 109, 275 
Singular trusts, 120 
Slavery, 12 

Slaves, xii, xxi, xxvii, 11, 82, 113, 
117, 138, 241, 245, 295 

acquisition through, 187, 292 

actions against, 219 

considered as persons, 10 

contracts with, 159, 164, 285 

contubernium of, 19 

corruption of, 193, 213, 290 

earnings of, 90, 113 

institution of, as heirs, 99, 100 

killing of, 11 

ordinary, 113 

property of, 12 

sale of, 172 

testamentary capacity of, 94 



Slaves — continwid, 

usufruct of, 187 

vicarial, 113 
Socage, 84 
Soldiers, wills of, 95, 118, 123, 

269 
Solemnis traditio, 63, 265 
Solidarity, 168 
Solum Italicum, 263 

Provinciale, 263 
Solutio, 187 
Solvere, 145 

Sons, xii, 22, 28, 30, 163, 253, 286, 
309 

acquisition through, 187 

actions against, 219 

arrogation of, 137 

contracts with, 164 

disinherison of, 98, 270 

killing of, XX, 22 
Sorcery, 106 
Speoificatio, 57 
Specific legacies. 111 

performance, 182, 190 
Spei emptio, 171 
Spes debitum iri, 157 
Spondeo, 285 
Sponsalia, 18 
Sponsio, 167, 821 

poenalis, 323 

praejudicialis, 310 
Sponsor, 156, 167, 287 
Status, 10, 138 
Statu liber, 274 
Stilicidii non recipiendi, 78 
Stilicidium, 78 

Stipulatio, 79, 148, 156,181, 188,285,. 
322 

various kinds of, 160-166 

partis et pro parte, 120 

pro praede litis, 310 
Stoics, xviil 
Stoppage in transitu, 64 
Substitution, 124, 168, 188 

exemplaris, 103 

of heirs, 102 

pupillary, 103, 273 

quasi pupillary, 103, 273^ 
Succession, 6, 129 

intestate, 53, 125 
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Saocession — continued. 

JuBtinian's law of, 129 

praetorian, 128 

testamentary, 58 
Soi et neceBsarii heredes, 107 
Sni heredes, xx, 98, 125, 133, 281 
Sui juris, 17, 32, 105, 250 
Superficies, 88 

solo oedit, 59 
Supplementum legitimae, 106 
Suretyship, 166, 179, 227, 287 

by mandate, 180 
Surrender, 82 
Syngraphae, 169, 290 

Tabellio, 116, 171 
Tacit hypothec, 87 
Tenant at will, 61 

for life, 60, 81, 186 

in servitio militare, 85 
Testamenti factio, 83, 91, 108, 114 
Testamento, manumission, 14 
Testamentum, definition of, 92. See 

Wills 
Testimonia, 242 
Theft, xxi. 81, 63, 191-196, 294 
Theodosius, 8, 93, 124 
Theophilus, 1 
Things. See Res 

definition of, 45 
-Three sales, xx, 28 
Tiberius, 7 
Tigni immittendi, 78 
Titian tutors, 35 
Traditio, 47, 53, 62, 170, 262, 265 

brevi manu, 62 

longa manu, 62 
•Trajan, 22 
Transcriptio, 289 
Traverse, 226 
Treason, 116, 126, 237 
Treasure trove, 54, 61 
Tribes, xi 
Tribonian, 1 
Tribune, xiv, 3, 7 . 
Triplicatio. 227 
Trusts. See Fidei oommissa: 
Tam quern ex famili&, 136 
"Turpitudo, 31 
Tutela, 32-44, 255-259 



Tutors, XX, 32-44, 92, 131, 161, 185, 
280, 311 
Atilian, 35 
dativi, 32, 256 
fiduciary, 32, 35, 256 
legitimi, 32, 34, 256 
optlvi, 256 
removal of, 38 
suspected, 43 
testamentarii, 32 
Titian, 85 
when excused, 39 
Tutoris auctoritas, 36, 126, 164, 189, 
259, 267, 270 
satisdutio, 39 
Twelve Tables, xv, xix, 19, 63, 117, 
125, 128. 189, 253, 267, 297, 
317, 819 

Ulpian, xxiii, 2, 8, 31, 105 
Uncertain persons, 64, 114 

things, 171 
Unde cognati, 136 

deoem personae, 136 

legitimi, 128, 136 

liberi, 127, 186 

vir et uxor, 136 
Unilateral contracts, 151 
Unius rei, 176 
Universorum bonorum, 176, 291 

quae ex quaestu, 176 
Urban praedials, 78 
Usucapio, xxi, xxvii, 47, 53, 69, 80, 
210, 284, 265, 296, 305 

pro herede, 266 
Usufruct, 60, 80, 100, 111, 137, 187, 

264, 284, 299 
Usufructuary, powers of, 80 
Usureoeptio, 266 
Usurer, xxi, 303 
Usurpatio, 73 
Usus, 16, 26, 48, 82, 137, 250, 299 

Vacant land, 72 
Vadimonium, 316 
Vectigal, 88, 176 
Venia aetatis, 42 
Verbal contracts, 156 
Verres, 6 
Vexatious actions, 315 
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Via, 77. 299 

Vicarial slaves, 113, 220 
Vinculum juris, 148, 159 
Vindicatio, 91, 195, 209, 274, 299 
Vindicationem, legacies per, 109 
Vindicta, 14, 253, 301 
Vis, 150, 225, 229 
Voluntary settlement, 68 

Wagering, 158 

Waiver, 183, 226^ 

Ward, 19. 37, 311 

Warranty, 173 

Waste, 61, 81 

Whipping, 11, 297 

Wife, xii, xxi, 16, 67. 112, 254 

hypothec of, for dos, 86 

misconduct of, 113 
Wills, 92-124, 268-272 

apud acta conditum, 96 

calatis comitiis, 92, 268 

formalities of, 92 

imperial, 93 

informal, 96 

inofficious, 105-107 

in procinctu, 92, 268 

nuncupative, 93 



Wills — eontiniked. 
parentis inter liberos, 96 
per aes et libram, 92, 268 
prinoipi oblatum, 96 
soldiers, 95, 118, 123, 269 
when destitutum, 104, 125 
imperfectum, 104 
injustum, 104 
invalidated, 103 
irritum, 104, 271 
non jure factum, 104 
nullius moment!, 104, 125 
ruptum, 103, 125 
Witnesses, number of. for wills, 93 
for ceremony per aes et libram, 293 
for codicils, 124 
Women, xx, 15, 33, 43, 53, 144, 165, 
227, 249, 254, 270, 235 
adoption by, 27 
alienation by, 267 
descent through, 128 
sureties, 167 

testamentary capacity of, 94 
tutela of, XX, 255-259 
Wreckage, 65 

Zeno, constitution of, 105, 175, 218 



THE END 
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